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ST. LOUIS, DECEMBER 10, 1886. 











CURRENT EVENTS. 





PRISONERS AS WITNESSES.—We return to 
this subject because we find ina recent num- 
ber of the Albany Law Journal an article 
beginning thus: ‘‘The Cenrrat Law Jour- 
NAL has a long and strong editorial against 
the practice of allowing prisoners. to testify 
in their own behalf, lest they should hurt 
themselves. This is too sentimental.’’ 

The gist of our editorial was simply that 
logic, justice, and common sense demand that 
a party who affirms a proposition shall be 
required to prove it; that a State charging a 
person with crime is subject to the same rule, 
and should be held to establish its accusation 
by its own witnessew; and that the prisoner 
shall not be compelled, either directly, or 
under the disguise of a permission to testify, 
to accuse himself or furnish testimony in aid 
of the charges brought against him. These 
ideas may be ‘‘too sentimental,’’ worthy, in 
fact, of a place in The Sorrows of Werter. If 
so, we are very sorry—we regret extremely to 
have so shocked the feelings of our prosaic 
contemporary. 

The Journal seems to consider the supposed 
utterances of counsel for the defense, under 
one state of the law or under another, as 
having some bearing on the question. Of 
course, under any state of the law on the 
subject of evidence, counsel for prisoners 
will say whatever they may think will best 
serve the interests of their clients, and the 
inferences which the Journal draws from 
their supposedviews of the matter are un- 
worthy of serious consideration. 

Equally futile is the Jowrnal’s parallel 
between the exclusion of prisoners from the 
witness stand, and that of circumstantial evi- 
dence,created by the prisoner himself, which, 
the Journal supposes to stand on the same 
footing. It says: ‘‘But it would be just as 
logical to censure the use of circumstantial 
evidence which the prisoner has created 
against himself.’’ Surely our contemporary 
has sufficient perspicacity to see the differ- 
ence between proving, by competent and 
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credible witnesses, acts and declarations, 
facts pertinent to the issue, and, having 
fuiled to make out a case in the ordinary 
manner, striving to extort by the insidious 
devices of cross-examination from a prisoner, 
always presumed to beinnocent, either an 
actual confession or damaging admissions. 


The fallacy, however, which most gravely 
afflicts the Albany Law Journal on this 
subject is the idea that the prisoner 
is a witness because he wants to be. It 
is very manifest to us that whether he 
is made, as Mr. Justice Stephen pro- 
poses in his Nineteenth Century article, 
‘a compellable witness at very stage of the 
inquiry,’’ or whether he is nominally free to 
elect whether he will testify or not, he is in 
neither case a free agent. The new system 
places the average prisoner in this dilemma; 
if he declines to testify he knows that his 
reticence will operate very severely to his 
prejudice with the jury, if he does testify 
he knows that very little of his testimony 
which might tend to exculpate him will be 
believed, and that every syllable adverse to 
him, which can be wrung from him by cross- 
examination will be received as ‘‘ confirma- 
tion strong as proof from holy writ.’’ To 
speak of free will in such a connection is 
certainly very unreasonble. This result fol- 
lows from the law of human nature, higher 
than any statute of any State,more potent than 
the orders of any court. By this law, in 
spite of any thing that legislatures may enact 
or judges charge, juries will be governed. 


The Journal has made a very notable dis- 
covery in moral science. It says: ‘‘ At all 
events, it is bad logic and bad morals to say 
that a man, presumed to be innocent, shall 
not be a witness if he desires to be.’’ We 
must say that we cannot see where the turpi- 
tude comes in. It may be illogical, and it 
may be even absurd, to say, that which the 
common law of England has said for a thous- 
and years, and which the law of most of the 
States of this union still says. It may be that 
there is a fresh revelation of the laws of logic, 
which can only be seen under the new jurid- 
icai light which flashes over the placid waters 
of the Hudson, and that by that revelation 
the long accepted views of the sages of the 
law on this subject have been abrogated. 
Still, the question remains, where is the au- 
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thority that condemns as immoral an opinion 
which in most of the States is simply acqui- 
escence in the laws of the land? Is the fatal 
anathema to be found in the decalogue, or 
the sermon on the mount? Has one of the 
prophets spoken, or which of the apostles? 
The deliverance of the Journal on this sub- 
ject, like most other oracular utterances, is 
all too brief. It leaves a harrowing uncer- 
tainty whether the newly found immorality is 
a mortal or a venial sin, and how it can be 
best atoned for. We tremble to think of the 
myriads of lawyers who in past ages have 
gone to their account with this sin standing 
against them, as unconscious of its existence 
as we are of Wiggins’ dark moon, and all be- 
cause they. lived and died before the fourth 
quarter of the nineteenth century, in which 
was promulgated the new conjoint system of 
law, logic and morality. 

The solicitude of the Albany Law Journal 

for the welfare of St. Louis is positively 
touching. It says: ‘‘ At our last accounts 
there was no community in this country more 
in need of strict and severe criminal justice 
than St. Louis. A score of alleged murderers 
were in her jail awaiting trial or under sent- 
ence. We are sorry to hear a voice from St. 
Louis against any measure tending to ascer- 
tain truth and effect justice.’’ So should we 
be, from St. Louis, or from anywhere else. 
Let the Journal be comforted, some of these 
prisoners are under sentence, in the course 
of time, perhaps, others may be, and at all 
events people who are in jail are for the time 
being out of mischief. Of the precise popu- 
lation of the St. Louis jail we cannot speak 
with any confidence,never having visited that 
institution, nor, we may add, have we ever 
entered a criminal court room in this city. If 
the jail is very full, as the Journal intimates, 
it seems, to our unassisted reason, a very 
-favorable indication, for the more people 
there are in jail the fewer, by that precise 
number, are those outside who ought to be 
inside. 





Tact Our or Court.—‘‘Why don’t you 
write us something of tact out of court, as 
well as in court?’’ asked a bright young at- 
torney, recently, and here it is: Just before 
the court battle both sides are too confident 





to learn much. After the conflict they listen 
better. Only a few men take advice kindly, 
most of them prefer to give counsel rather 
than receive it; still, if it comes in the form 
of a story or incident, as by surprise, it com- 
pels attention. To illustrate: Take the case 
that you took a retainer in lately, and omitted 
to enter the residence of your client on the 
file cover, and the other one where you 
trusted to the client to prepare the testimony, 
will trouble you all the more for the omissions. 
rhe witness whose whole story you relied 
upon for evidence will prove a large delusion 
on trial day. The busy little fellow who 
knows less law than practice is using his tact 
to be ready in the court room. He has sent 
out a carpenter to measure every part of the 
building, and add up the extra work done to 
the last fraction. He has had the open book 
account admitted, and noted when, where, 
and under what circumstances — all filed 
away for ready reference. He has agreed 
with his client in advance about what the fees 
shall be, and made a safe contract. He has 
tested the temper of his witnesses and told 
them that anger ‘‘only rests in the bosom of 


fools’’ and law suits are not won by ever so. 


many people coming to swear of the adver- 
sary, that ‘‘he is one of the hardest cases in 
the whole country !’’ or of how many men he 
has swindled in business, or how many fail- 
ures he has settled up and compromised. All 
this is old-fashioned foreign matter that 
clients are foolish about, and don’t win law 
suits any longer. 

What does win them? Different men win 


‘by different methods, assuming the case is 


nearly evenly balanced as to the merits, the 
best plea on the most reasonable theory will 
win oftenest. Some men are actually 
indifferent of facts and win by wearing 
vut an adversary. Other rely entirely 
on the fact and save legal questions for 
higher courts, and still another class get a 
good ready atl around. One of the best ad- 
vocates considers it of vital importance that 
the order of testimony, and the measure of 
its reason are consistant, and likely to be be- 
lieved. He wins his case within his own 
heart first, and mixing his powerful belief 
with the magnetism of his nature, throws it to 
the jury with relentless force like a charge of 
Napoleon’s cavalry. He sometimes finds a 
sunken road, and meets a Wellington but 
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wins almost every battle. Measured by the 
standard of any other undertaking, like the 
case in tempering steel, the highest speed of 
sail yachts, the greatest skill of base ball 
playing, or the fine training and endurance 
of racers, very few law suits are brought to 
court with the real issue as firmly fixed, and 
perfectly realized, as these lesser matters in 
business of less importance. 
J. W. Donovan. 








NOTES OF RECENT DECISIONS. 





Contempt or Court—Power or Courts 
To Punish — Procepure. — The Supreme 
Court of New Jersey has recently had 
under consideration a case,’ involving the 
right of nisi prius courts in that State 
to punish for contempt of court. The facts 
were, that John Cheesman was indicted, it 
does not appear for what offense, and tried ; 
that there was a mistrial in January, 1885; 
that, on the 30th of that month, being rash, 
imprudent and, presumably, very angry, he 
published in his newspaper an article in- 
tended to cast discredit upon the members 
of the grand jury that had indicted him, the 
sheriff who had summoned the jury, and the 
judge who had tried, and would again try him. 
For this article the court fined him a hundred 
dollars and he appealed. 

The supreme court held, that the superior 
courts of New Jersey, being modelled upon 
the English common law courts, have the 
same power possessed by their prototypes to 
punish, by fine and imprisonment, publica- 
tions designed to bring into contempt the ad- 
ministration of the law. That the English 
courts had, and very freely exercised this 
power, the court demonstrates by along and, 
we conceive, superfluous array of author- 
ities.? 

The court proceeds to insist that the usual 
platitudes concerning the liberty of the press 
cannot be permitted to justify unbridled 
tongues or unbridled pens, and _ sanctify 
slander and libel. It holds that the power to 


1 In re Cheesman, 6 Atl. Rep. 513. 

2 Rex v. Jones, Strange, 185; Rex v. Unitt, Strange, 
567; North v. Wiggnis, Strange, 1068; Pool v. Sache- 
verell, 1 Peere Wms. 675; Rex v. University of Cam- 
bridge, Strange, 557, 565; Roach v. Garvan, 3 Atk. 60. 





maintain the dignity of the court and the 
majesty of the law is inherent in the very 
nature of courts, and that the exercise of that 
power on those who offend by publications, 
designed to bring in contempt the officers of 
the law and the administration of justice, is 
not inconsistent with the spirit of our institu- 
tions. So far as the reports indicate this 
case is the first that has occurred in the 
State, but, as the court remarks, the power 
has no doubt been frequently exercised by 
courts, the decisions of which have not been 
reported, and from which, until 1884, no ap- 
peal in cases of this character was permitted. 

The court holds that the proceedings 
should be initiated by a rule to show cause, 
but that no antecedent affidavit is essential. 
If no sufficient cause be shown to the con- 
trary an attachment issues, and the accused 
is held to bail or committed to answer, and 
upon his answer and a full hearing he is 
either punished or discharged. The forms of 
the procedure seem to be immaterial, the 
indispensible part is that the accused should 
have his ‘‘day in court’’ and be allowed full 
facilities to purge his contempt. 








LIABILITIES OF RAILROAD COM- 
PANIES FOR INJURIES TO THEIR 
EMPLOYEES. 


. Introduction. 

. Risks. , 

. Obligations of Railroad Companies. 

. Introduction of New Machinery. 

. Unusual Risks. 

. Who Are Fellow-Servants. 

. Fellow-Servants Distinguished. 

. Negligence of Fellow-Servants. 

. Superior |Servants. 

10. Discovery of Defective Machinery. 

11. Contributory Negligence. 

12. Burden of Proof. ; 

13. Who are Fellow-Servants is a Question for the 
Jury. 

14. Negligence—Question for the Jury. 


WoOaAInPof, owe 


1. Introduction.—It is the object of this 
article to state briefly the general principles 
of law which are applicable to railroad cor- 
porations and their employees, as regards lia- 
bility of the former for injuries to the latter. 
To attempt an analysis of the numerous and 
often conflicting cases would be impractica- 
ble in a magazine article. 
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2. Risks.—The servant when he engages 
to the master undertakes, as between him- 
self and employer, to run all the ordinary risks 
of the service, including the risks of negli- 
gence upon the part of a fellow-servant when 
he is working as a servant of him whois a 
common master. The employee cannot be 
excepted from the risks arising from the 
carelessless and negligence of those who are 
in the same service. ‘These hazards the serv- 
ant must know, and, hence, can effectually 
guard against them. The dangers incident 
to the employment are known by the employee 
and are provided for in the rate of compen- 
sation like any other arrangement. 

The running of trains on railroads is a dan- 
gerous business, and the employees, when 
they engage with the railroad corporations to 
do service, know the hazard incident to such 
employment, and take upon themselves the 
ordinary dangers found in this business.’ 

3. Railroad Companies’ Obligations.— 
While the employee assumes to run the or- 
dinary risks of his employment, the railroad 
company, on the other hand, undertakes and 
agrees to exercise reasonable and ordinary 
care and diligence in furnishing reasonably 
safe machinery and instrumentalities for 
operating its railroad. It must use ordinary 
care and diligence in selecting its servants 
who must be possessed of ordinary skill and 
eare. The machinery is not required to be 
of the most improved kind nor absolutely 
safe.? 

4. Introduction of New Machinery. — 
Railroad corporations are not required to 
discard their machinery in use, in order to 
introduce new inventions which are supposed 
to be an improvement over the old.* A late 


1 Morgan v. Vale, L. R. 1 Q. B. 149; Railroad Co. v: 
Wagner (Kans.), 21 Cent. L. J. 51; Railroad Co. 
v. Loudergan (Ill.), 7 N. E. Rep. 55; Coombs v. Cord- 
age Co., 102 Mass. 572; Sullivan v. India Co.,113 Mass. 
396; Madden v. Railroad Co., 20 N. W. Rep. 317; 
Wood’s Master and Servant, § 382. 

2 Hutchinson v. York, etc.,:5 Exch. 348; Priest- 
ley v. Fowler, 3M. W. 1; Payne v. Reese, 100 Pa. St. 
806; Simons v. Railroad Co. 110 Ill. 340; Railroad Co. 
v. McCormick, 74 Ind. 445; Smith v. Railroad Co., 69 
Mo. 32; McGinniss v. Bridge Co., 49 Mich. 466; Rail- 
road Co. v. Holt, 29 Kans. 149; Condon v. Rail- 
road Co. 78 Mo. 567; Kirkpatrick v. Railroad Co.,79 
N. Y. 240; Dana v. Railroad Co., 92 N. Y. 642; Smith 


. Vv. Railroad Co., 42 Wis. 526; Johnson v. Tow Boat, 


135 Mass. 209; Rodgers v. Railroad Co. 8 Pac. Rep. 
877; Gravelle v. Railroad Co., 11 Fed. Rep. 509. 

3 Whart. Neg., 213; Wonder v. Railroad Co., 82 Md. 
411. 





decision on this point has been rendered 
by the Illinois supreme court. In this 
ease the plaintiff averred that he was in- 
jured by his foot being caught in a 
switch joint, because said joint was not 
blocked. It appears that a new device for 
blocking a switch joint had been used by 
some of the railroads. The invention is new, 
and is used by less than one-half of the 
railroads. It was held that before the de- 
fendant could be made liable, it must be 
shown that the switch or turn-out, ‘‘as con- 


structed and used, was not reasonably safe, 


or that it was not constructed with the usual 
care and skill;’’ that the company was not 
obliged to introduce a new invention, and 
especially when the device was as yet an ex- 
periment. 

It is required that the machinery and ap- 
pliances be snitable and reasonably safe; 
that the railroad company use due diligence 
to keep its machinery in good repair by fre- 
quent inspections.® 

5. Unusual Risks.—Itmust be understood 
that the employee, when he engages with the 
railroad company does not take upon him- 
self extraordinary hazards. Andif the em- 
ployee is ignorant of the risks incident to his 
work, the employer is obliged to inform him 
of all the facts concerned in operating the 
machinery, concerning the safety of the ser- 
vant, and especially when the service is 
hazardous to a degree beyond what appears 
to the ordinary intelligence of an employee.® 

The employer must also give all the facts 
if the employee is young and his judgment 
does not comprehend the dangers, or if the 
employee is inexperienced, and cannot there- 
fore be fully cognizaut of the dangers.’ 

The employer must never expose his ser- 
vant to any unreasonable or extraordinary 
danger or peril in the course of his employ- 
ment, and against which, the employee, for 
want of knowledge or skill, cannot, by using 
reasonable care and diligence, protect him- 
self.® 


4 Railroad Co. v. Loudergan, supra. 

5 Railroad Co. v. Jackson, 55 Ill. 493; Condon v. 
Railroad Co., supra. 

6 Barton v. Roberts, 44 Cal. 187; Browne’s Dom. 
Rel. 126; Strahlendorf v. Rosenthal, 30 Wis. 675. 

7 Dowling v. Allen, 74 Mo. 13; Sullivan v. India Co., 
supra. 

8 Wonder v. Railroad Co., supra; Hutchinson v. 
York, etc., supra; Hough v. Railroad Co., 100 U.S. 
213. 
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6. Who Are Fellow-Servants or Consociates ? 
—First: Fellow-servants or consociates must 
be servants of the same master, employed in 
doing parts of the same work, and shall be 
at the time of the injury directly co-opera- 
ting with each other in that particular business 
in hand ; or their duties shall bring them into 
habitual consociation, so that they influence 
each other promotive of proper caution.’ 

Seconp: Are all who are controlled by the 
same master, engaged in the same general 
employment, and who derive authority and 
compensation from the same source, though 
it may be in different departments, and who 
habitually consociate in the performance of 
their customary duties, so that their safety 
depends uponthe care of each other, and 
who can report negligence of duty to a com- 
mon master, and who take the risks of each 
other’s negligence, are fellow-servants or 
consociates ?!° 

Tuirp: Other authority, however, makes 
a broader distinction in defining fellow-ser- 
vant. It is held by some courts that fellow- 
servants include all who are engaged in ac- 
complishing one and the same object, under 
the same master, deriving authority and com- 
pensation from the same source ; all employees 
from the highest to the lowest are fellow- 
servants, no matter how remote from each 
other they may be usually engaged, or how 
distinct in character and nature may be their 
respective duties and employment, and with- 
out any difference in rank or authority, it 
not being necessary, it would seem, to be en- 
gaged in the same common service, under the 
same general control." 

7. Fellow-Servants Distinguished. — Em- 
ployees of railroad companies, though of dif- 
ferent grades, when working in a common 
service are fellow-servants. An engineer on 
a moving passenger train and a brakeman on 
a freight train of the same company, ata 
station, who is ordered by the conductor of 
his train to go along the line of the road to 


9 Railroad Co. v. Moranda, 108 Ill. 576. 

1 Thomp. Neg. 969, note 2 and 1026, § 31; Wood’s 
Master and Servant, 837; Addison on Torts, § 565, 
note; Moak’s Underhill on Torts (ed. 1880), 52; Mor- 
gan v. Railroad Co., L. R.1 Q. B. 149; Railroad Co. v. 
Ranney, 37 Ohio St. 665; Howland v. Railroad Co., 54 
Wis. 226; Granelle v. Railroad Co., 10 Fed. Rep. 711; 
Railroad Co. v. Rider, 4 Texas L. R. 293. 

11 Railroad Co. v. Fort, 17 Wall. 553: Blake v. Rail- 
road Co., 70 Me. 60; Gillshannon v. Railroad Co., 10 
Cush. 228. 





display a signal to the passenger train, are 
fellow:servants for the purpose of bringing 
the train safely to the station.” A brake- 
man making a switch for his train on a 
track in a railroad yard, is a fellow-servant 
with an engine-man of another train of the 
same corporation upon an adjacent track.” 
Inspectors of cars in the yard of the com- 
pany and a brakeman on its trains are fellow- 
servants in the same employment.'* A fore 

man who directs the moving of cars to be re- 
paired is a fellow-servant with the brakeman.” 
So is a conductor a fellow-servant with a 
brakeman. It has been decided that a con- 
ductor and an engineer are not fellow-ser- 
vants.'7 Conductors of constructive trains 
and laborers on same trains are not fel- 
low-servants.48 Boss of car repairers and 
laborers under his supervision are not fel- 
low-servants.” Roadmasters and laborers 
are not.” 

When a company has several shops, and 
used for the same general pyrpose, and em- 
ploy several gangs of laborers in and about 
the shops, a workman employed in taking 
material in and out of the shop, is a fellow- 
servant with a gas-fitter in the employ of the 
same company running a pipe into one of the 
shops at an improper height. Otherwise, 
however, if the master mechanic had ordered 
the placing of the pipe in such a place.” 

A railroad company is bound to inspect 
foreign cars that it hauls over its road, just 
as it is obligated to inspect its own cars. Its 
employees take only the same risks in hand- 
ling these cars as they do in those belonging 
to the company. Where a brakeman was 
injured in coupling by reason of a defective 
bumper on a foreign car, a defect that could 
have been seen by ordinary inspection, the 
company fcr whom he was working, was held 
liable.” A general manager who makes 


12 Railroad Co. v. Rush, (Tenn.) 21 Cent. L. J. 369. 

13 Randall v. Railroad Co., 3 Sup. Ct. Rep. 322. 

14 Railroad Co. v. Webb, 12 Ohio St. 475! Mackin v. 
Railroad Co., 185 Mass. 201; Smith v. Potter, 9 N. W. 
Rep. 273. ; 

15 Fraker v. Railroad Co., 19 N. W. Rep. 349. 

16 Pease v. Railroad Co., 20 N. W. Rep 908. 

17 Ross v. Railroad Co., 8 Fed. Rep. 544. . See Rail- 
road Co. v. Ross,5 Sup. Ct. Rep. 184; s. c., 112 U.S. 
Otte 

18 Railroad Co. v. Lundstrum, 20 N. W. Rep. 198. 

19 Railroad Co. v. Fox, 3 Pac. Rep. 320. 

20 Railroad Co. v. Moore, 1 Pac. Rep. 644. For gen- 
eral discussion, see Pierce’s Railroad Law, 299. 

21 Railroad Co. v. Bell, 21 Reporter, 698. 

22 Railroad Co. v. Gottlieb, (N. Y.) 3 N. E. 344. 
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rules, and a train dispatcher who . gives 
special orders for the running of trains, and 
a head brakeman on a freight train, are not 
fellow-servants.” A railroad laborer engaged 
in distributing rails along the track, under 
the control of a boss, is not in the same 
employment as a man controlling and man- 
aging a switch engine not used in carrying 
those rails, and in moving cars not used 
in laying the rails along the  track.™ 
Ix a railroad company draws over its road 
foreign cars, and an accident occurs from 
their not being reasonably safe, under any 
circumstances, for the business for which 
they are used, and there is no negligence on 
the part of the employee, ‘the company is lia- 
ble. The Kentucky Court of Appeals have 
decided in a recent case, that if a conductor 
causes injury to a brakeman by gross neg- 
ligence the company is liable, the conductor 
and the brakeman not being fellow-servants.” 

8. Negligence of Fellow-Servants. — The 
employer is not liable to the employee for any 
injury resulting from the negligence of a 
fellow-servant in the same department of serv- 
ice, provided the master has exercised due 
care and diligence in the selection and re- 
tention of co-servants. When the employee 
engaged in the service he took upon himself 
the risk of injury from his fellow-servant.” 

The weight of authority is, that if the em- 
ployer is not negligent in hiring and retaining 
workmen who will use ordinary care and 
prudence, and furnishes them suitable tools 
‘and appliances to perform the work for 
which the servants are engaged, he is not 
liable for injuries resulting from negligence 
of fellow-servants in the same service.* 

It has been held, however, that if a fellow- 
servant is injured by the negligence of his 

23 Phillips v. Railroad Co., (Wis.) N. W. Rep. Dec. 
12, 1885. 

24 Garrahy v. Railroad Co., (Kans. U. S. Cir. Ct.) 18 
Chi. Legal News, 81, Nov. 14, 1885. 

2% O'Neil v. Railroad Co., 9 Fed. Rep. 337.. 

% Railroad Co. v. Moore, Ky. L. Rep., April, 1886. 

27 Railroad Co. v. Moranda, 93 Ill. 302; Railroad Co. 
v. Geary, 110 Ill. 383; Railroad Co. v. Fitzpatrick, 2 
Am. L. J. 60; Crew v. Railread Co., 20 Fed. Rep. 87; 
Luce v. Railroad Co., 24 N. W. Rep. 600. 

% Hugh v. Railroad Co., 6 La. Ann. 495; Railroad 
Co. v. Dolan, 32 Mich. 510; Howd v. Railroad Co., 50 
Miss. 178; Railroad Co. v. Thomas, 51 Miss. 687; Carle 
v. Railroad Co.. 48 Me. 269; Weger v. Railroad Co., 23 
Wis. 668; Laler v. Railroad Co., 52 Ill. 401; Hogan v. 
Railroad Co.,49 Cal. 129; Warner v. Railroad Co., 39 


N. Y. 468; Laning v. Railroad Co., 49 N. Y. 521; Sum- 
merhays v. Railroad Co., 2 Colo. 484. 





consociate, and ‘said injury could have been 
avoided by ordinary care on the part of the 
co-servant, the common employer will be 
liable.” 

A railroad company is liable to a father for 
injury to a minor son, who is engaged as brake- 
man or in other dangerous capacity, with- 
out the consent of his father, in the course of 
his employment, though the injury is caused 
by the minor’s own negligence. When the 
minor was injured he was voluntarily acting 
as brakeman with the consent of the train 
conductor.” 

9. Superior Servants.—Some authorities 
hold that the employee assumes all the risks 
growing out of the negligence of superior 
servants even in different departments of 
service so long as both are in the same gen- 
eral employment, and the negligence of one 
contributes to the danger of ‘the other.* 
But this is not the general doctrine on this 
point. The employer is liable for the negli- 
gence of the superior servant, whose orders 
the injured employee is bound to obey, even 
though he is in the same general line of em- 
ployment. Ifthe inferior servant, in obey- 
ing the superior’s orders, causes other in- 
jury to employees or himself, the master is 
liable.* 

10. Discovery of Defective Machinery by 
Employee.—The general doctrine is, that when 
the employee discovers that the service has 
become more dangerous than usual by reason 
of defective machinery, or that the employer 
is retaining unfaithful servants, or from any 
cause, he must at once cease to work and 
leave the service. But incase the employee 
notifies the master of the defects that render 
the service more hazardous, and then the 
master promises to make the needed repairs, 
or remove the defect, the employee may con- 
tinue a reasonable time thereafter in order to 


29 Railroad Co. v. Robinson, 4 Bush. 507; Railroad 
Co. v. O’Connor, 77 Ill. 391. F 

9% Railroad Co. v. Willis, 6 Ky. L. Rep. 754. 

31 Laning v. Railroad Co., supra; Railroad Co. v. 
Murphy, 53 Ill. 336; Browne’s Dom. Rel. 121; Lawler 
v. Railroad Co., 62 Me. 463; Lewis v. Railroad Co., 59 
Mo. 495. 

82 Whart. Neg. 232; Mullen v. Philadelphia Co., 78 
Pa. St. 25; Gunter v. Graniteville, 18 8S. C. 262; 
Brothers v. Carter, 52 Mo. 372; Railroad Co. v. Stevens, 
20 Ohio St. 415; Cowles v. Railroad Co., 84 N. C. 309; 
Railroad Co. v. Delahunty, 53 Texas, 206; Patterson 
v. Railroad Co., 76 Pa. St. 389; Ford v. Railroad Co., 
110 Mass. 240. 
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give reasonable time to make said repairs. If 
he is injured under these circumstances, the 
master is liable. If the danger is imminent, so 
much so that no prudent employee would un- 
dertake to perform the work, the servant 
must quit the employment without delay.™ 

11. Contributory Negligence.—If the em- 
ployer does not expressly promise to repair 
after notified, and the employee remains in the 
service, the servant is then not relieved from 
the charge cf ccutributory negligence in case 
of injury.* 

A railroad employee was sent on a wrecking 
train to assist in clearing the track. He en- 
tered the locomotive and took a seat there, 
instead of going into the car provided for the 
gang of workmen, which he knew was against 
the rules of the company. A collision oc- 
curred and he was killed. Held, that he was 
guilty of such negligence in thus exposing 
himself to extra danger, and his representa- 
tive was barred the right to recovery, not- 
withstanding the negligence of the employee 
in charge of the train. ‘‘A person who vol- 
untarily and unnecessarily places himself in a 


‘ well known place of danger to life and body, 


but for which position he would not have 
been injured, and he is injured or killed in 
consequence of such exposure, even through 
gross negligence of the defendant, if the act 
of the latter is not wanton or willful, is guilty 
of such contributory negligence as to pre- 
clude any recovery by him or his personal re- 
presentative.’’® 

If an employee in the faithful discharge of 
his duty should be suddenly called upon by 
his master to do an act, and be told to ‘‘hur- 


ty up,’’ it cannot be expected that he will re- 


member particular dangers that he previ- 


- ously knew of. It would not be reasonable to 


expect the same amount of care that would 
be required of him if he had reasonable time 
for deliberation, and in his haste cannot be 
taken as concurrent negligence. 


33 Wharton & Redfield on Neg., § 96; Cooley on 
Torts, 559; Wharton Neg. 220; Patterson v. Railroad 
Co., supra; Hough v. Railroad Co., 100 U. S. 218; Con- 
rad v. Iron Works, 62 Mo. 35; Clark v. Holmes, 7 H. 
& N. 348; Parody v. Railroad Co., 15 Fed. Rep. 205; 
Greene v. Railroad Co., 17 N. W. Rep. (Minn.) 378; 
Manufacturing Co. v. Morrissey, 40 Ohio St. 148. 

34 Railroad Co. v. Drew, 59 Texas, 10; Simmons v. 
Railroad Co., 11 Brad. (Ill.) 147; Railroad Co. v. 
Lynch, 90 Til. 334. 

% Abend v. Railroad Co., 111 Ill. 202. 

3% Lee v. Woolsey, 16 Weekly Notes of Cases, 
(Phila.) 387; Whart. Neg., § 219. 





‘12. Burden of Proof. — If the master is 
charged with negligence in keeping unfaith- 
ful employees, the burden is onthe injured 
servant to prove it.*” 

13. Who Are Fellow-Servants is a Question 
for the Jury.—Who are fellow-servants with- 
in the rule is a question of fact and not of law, 
and isfor the jury to decide. It is error for 
the court to instruct the jury as to who are 
fellow-servants under a given state of facts. 
Whether employees are operating in a line of 
business and consociating as fellow-servants 
is a question of fact for the jury, and not one 
of law.* 

14. Negligence. — The question of negli- 
gence is a fact for the decision of the jury,un- 
der the instructions of the court. Whether 
the defendant has been negligent to a degree 
to subject him to liability, or whether the 
plaintiff has been so negligent as to exempt 
the defendant from liability, must be passed 
on by the jury, instructed by the court as to 
the principles pertaining thereto.” Though 
in Connecticut it is held a question of fact for 
the jury exclusively, without the instruction 
of the court as to the law applicable to the 
case.” 

There is no relation of privity between the 
railroad corporation and its employees. The 
obligations of the railroad company to pro- 
vide its servants reasonably safe machinery 
and instrumentalities, and to secure co-ser- 
vants who are careful and competent, are the 
first principles of the common law. 

Bloomington, Ill. D. H. Prnerey. 


7 Railroad Co. v. Burrough, 15 Conn. 138; Railroad 
Co. v. Troesch, 68 Ill. 545; Railroad Co. v. Geary, 
supra; Cook v. Trans. Co., 1 Denio, 91. 

88 Railroad Co. v. Moranda, supra; Railroad Co. 
v. Morgenstern, 106 Ill. 216. 

39 Bradley v. Railroad Co., 2 Cush. 548; Huyett v. 
Railroad Co., 23 Pa. St. 373. 

# Beers v. Railroad Co., 19 Conn. 566; Park v. 
O’Brien, 23 Conn. 347. 





NEGLIGENCE OF RAILWAY PAS- 
SENGERS IN IMMINENT PERIL. 





‘¢ Tf I place a man in such a position that 
he must adopt a perilous alternative, I am re- 
sponsible for the consequences.’’ This is the 
rule laid down by Lord Ellenborough, in the 
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leading English case of Jones v. Boyce,} 
where it appeared that the plaintiff had been 
on the top of a coach when, in consequence 
of the horses becoming unruly and unman- 
ageable, there was a real danger that the 
coach might be upset, and the plaintiff, there- 
fore, jumped off and was thereby injured. 
And so, in the leading American case of 
Stokes v. Salstonall,? where it appeared that a 
passenger had jumped from a stage-coach, 
fearing that it would overturn, it was laid 
down that ‘‘ it is sufficient, if he was placed, 
by the misconduct of the defendant, in such 
a situation as obliged him to adopt one alter- 
native, leap or remain in peril.’’®> We find 
Chief Baron Kelly laying down a like doc- 
trine in Siner v. G. W. Ry. Co. ;° and so, in 
the Admiralty case ‘of The Bywell Castle,‘ 
where in a collision the libelled vessel changed 
her course when ‘‘in her very agony,’’ as 
James, L. J., put it, it was held that, if a 
ship, by wrong manceuvres, has placed an- 
other ship in a posttion of extreme peril, that 
other ship will not be held to blame, if in that 
moment of extreme peril and difficulty she 
happens to do something wrong, and is not 
manceuvred with perfect presence of mind. 
accurate judgment and promptitude, ‘‘al- 
though,’’ observed Cotton, L. J., those before 
whom the case comes to be adjudicated, with 
knowledge of all the facts, are able to see that 
the course adopted was in fact not the best.’’ 
As it is put in the American case of Wesley 
City Coal Company v. Healer, where a party 
has given another reasonable cause for alarm, 
he cannot complain that the person so alarmed 
has not exercised cool presence of mind, and 
thereby find protection from responsibility 
resulting from the alarm. So, in Colllns 
v. Davidson,® it was said by McCrary, J. 
(Amer.): ‘‘In the case of sudden and un- 
expected peril, endangering human life, and 
causing unnecessary excitement, the law 
makes allowances for the circumstance that 
there is but little time for deliberation, and 
holds a party accountable only for such care 
as an ordinarily prudent man would have ex- 
ercised under similar circumstances.’’ But, 


11 Stark. 402. 
213 Pet. 181. 

3L. R. 3 Ex. 150. 
44 Pro, D. 219. 

5 84 Ill. 126. 

6 19 Fed. Rep. 83. 





in a recent case,’ Bramwell, L. J., objected 


with much force to such a phrase as ‘‘ What - 


would a prudent man do?”’ saying that a 
prudent man might jump out of a fast train, 
if he saw imminent danger to his wife or 
child ;§ and the phrase should be taken to 
mean, ‘‘What would a prudent man do under 
ordinary circumstances?’’ The general rule, 


indeed, seems to be best formulated by Field, 


J., thus: 

‘If aperson, by anegligent breach of duty, 
expose a person towards whom the duty is 
contracted to obvious peril, the act of the 
latter, in endeavoring to escape peril, although 
it may be immediate cause of the injury, is 
not the less to be regarded as the wrongful 
act of the wrong doer ;’ and this doctrine has 
we think, been rightly extended in more recent 
time to ‘a grave inconvenience’ when the 
danger to which the passenger is exposed is 
not in itself obvious.’’! 

In such a case, said Lord Ellenborough in 
Jones v. Boyce," ‘‘the proprietor will be re- 
sponsible, though the coach was not actually 
overturned.’’ But an able writer in the Oc- 
tober number of the American Law Register 
is perfectly justified in stating that the rule is 
subject to this limitation,—that it is neces- 
sary that the situation of peril in which the 
plaintiff is placed, in order to make his act 
while there an excusable error of judgment, 
must be the result of the negligence of the 
defendant ;!* and where, therefore, the plaint- 
iff has, by his own negligence, placed him- 
self in a position of known peril, or where the 
act of the plaintiff causing his injury resulted 
from arash apprehension of danger which 


did not exist,then, although in the excitement - 


and confusion he makes a mistake in his at- 


tempt to escape from impending peril, and is ~ 


exposed to greater danger, the consequences 
of such mistake cannot be visited upon the 
defendant, for no degree of presence of mind 
nor want of it has anything to do with the 
case, as it was negligence to be there. On 
this subject no better illustration could be 
presented than the Irish case of Kearney v. 
The Great Southern and Western Railway 


7 Lax v. Mayor of Darlington, 5 Ex. D. 28. 

8 See Lloyd v. Hannibal, etc., Ry., 53 Mo. 509. 

9 Jones v. Boyce, supra. 

10 Robson v. The North Eastern Ry. Co., L. R. 10 Q. 
B. 271. 

ll Jones v. Boyce, supra. 

12 See the Elizabeth Jones, 112 U. S. 514, 526. 
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Co., decided in June last by the Queen’s 
Bench Division. 

The plaintiff there was a passenger on the 
defendants’ railway from Lismore. At six 
o’clock, when the train was approaching 
Castletownroche station, the plaintiff felt a 
shock, and some pebbles struck the windows 
of the carriage, and the carriage, as the 
plaintiff thought, became filled with smoke. 
A man in the same compartment as the 
plaintiff looked out of the window, and cried 
out that the train was on fire. The train was 
moving very slowly at the time; the plaintiff 
was greatly frightened, and jumped out of 
the carriage, and was in consequence in- 
jured. It appeared that the coupling rod of 
thé engine had broken, which Yvaused water 
and steam to issue from the engine, which, it 
would seem, the plaintiff mistook for smoke. 
In fact, the carriage was not on fire, nor was 
the plaintiff, in fact, in any danger, when the 
accident happened. A brake was put on, 
and the train had nearly stopped when the 
plaintiff jumped out. O’Brien J., who tried 
the case, was of opinion that there was no 
evidence that the injury to the plaintiff was 
caused by any negligence or default of the 
defendants, and directed a verdict and judg- 
ment to be entered for the defendants. The 
plaintiff, thereupon, moved to set aside this 
verdict and judgment, and the question for 
the Court was, whether the judge was right 
in the direction he gave. May, C. J., and 
O’Brien, J., held that the injury to the plaint- 
iff was not the result of any negligence by 
the defendants, and that the direction of the 
trial judge was right; though, of course, as 
regards the negligence of the defendants, the 
case would have assumed a different aspect 
had the railway carriage been in fact over- 
turned in consequence of the defect in the 
machinery, or the plaintiff injured by the di- 
rect consequence of that defect, instead of 
by reason of rashly jumping out, without in- 
quiry, immediately on Hearing the cry of 
‘“‘fire.’? Johnson, J., agreed in the decision, 
but without deciding whether there was evi- 
dence of negligence on the defendants’ part 
for the jury. But, on the question whether, 
assuming negligence on the défendants’ part, 
it was by reason thereof the plaintiff sus- 
tained the injuries, he thought there was not 
evidence for the jury of a peril justifying the 





plaintiff’s dangerous act of jumping out of 
the carriage. And after citing Jones v. 
Boyce" and Robson v. North Rastern Ry.," he 
said: ‘‘In the present case .there was not, 
in my opinion, evidence of peril or grave in- 
convenience within these authorities which 
ought to have gone to the jury. The coup- 
ling-rod of the engine broke ; one end pierced 
the boiler ; steam escaped thence, and smoke 
from the furnace; the train yielded at once 
to the action of the vacuum brake—was 
slowly and shortly came to a standstill. It 
does not appear how the engine-driver and 
stoker came by the serious injuries they sus- 
tained ; but no passenger in the train was in- 
jured, or (except the plaintiff and the girl 
O’Connor) even alarmed. These two seem 
to have been terrified by the cry—a state- 
ment of some men being passengers in the 
same compartment —that the train was on 
fire. The defendants are not responsible 
for this cry or statement; it was mnfounded, 
in fact; but the plaintiff, in panic, jumped 
through the carriage door, which the girl 
O’Connor had opened, and she was injured. 
The injuries, however, were, in my opinion, 
the result of unfortunate rashness, and not 
of the defendants’ negligence. On _ this 
ground, therefore, I think the case was 
rightly withdrawn from the jury.’’—The 
Trish Law Times. 


13 Supra. 
14 Supra. 








CONSTITUTIONAL LAW — COMMON CAR- 
RIER—INTER-STATE COMMERCE—STATE 
CONTROL OF CARRIER’S CHARGES. 


WABASH, ETC. CO. V. STATE OF ILLINOIS. 





Supreme Court of the United States, October 25, 1886. 


1. It is competent fora State to prescribe rates of 
charges by common carriers, and to prohibit discrimi- 
nation in such charges between different places within 
the State. 


2. A State having enacted a law of this character, 
and the supreme court of that State having held that 
such law was applicable to contracts for carriage of 
goods, to be performed partly within the State and in 
part in other States, such construction of the statute 
must be accepted by the Supreme Court of the United 
States as correct and that construction confers upon 
the Supreme Court of the United States jurisdiction 
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to inquire and determine whether that statute, so con- 
strued, is in conflict with that clause of the constitu- 
tion of the United States which confides to congress 
the regulation of commerce among the States. 


8. Such a statute, haying been enacted by the State 
of Illinois, and so construed by its supreme court, it is 
held that transportation of goods from points within 
the State of Illinois to the city of New York, is com- 
merce among the States, and as such is subject only 
to the regulation of congress, under the clause of the 
constitution of the United States, which confers on 
that body exclusive authority to regulate commerce 
among the States. 


4, The transportation of goods under the contract 
in question from points within a State to points be- 
yond its limits, being commerce among the States in the 
strictest sense, an enactment controlling it is not one 
of that class of commercial regulations which a State 
may establish and keep in operation until congress 
shall have exercised its power on that subject. 


Writ of error to the Supreme Court of the State 
of Dlinois. 

MILLER, J., delivered the opinion of the court: 

This is a writ of error to the Supreme Court of 
Illinois. It was argued here at the last term of 
this court. The case was tried in the court of 
original jurisdiction on an agreed statement of 
facts. This agreement is short, and is here in- 
serted in full: ‘‘For the purposes of the trial of 
said cause, and to save the making of proof 
therein, it is hcreby agreed on the part of the de- 
fendant that the allegations in the first count of 
the declaration are true, except that part of said 
count which avers that the same proportionate 
discrimination was made in the transportation of 
said property—oil-cake and eorn—in the State of 
Illinois that was made between Peoria and the 
city of New York, and Gilman and New York 
city, which averment is not admitted, because de- 
fendant claims that it is an inference, from the 
fact that the rates charged in each case of said 
transportation of oil-cake and corn were through 
rates, but itis admitted that said averment is a 

' proper one.”’ 

The first count in the declaration, which is re- 
ferred to in this memorandum of agreement, 
charged that the Wabash, St. Louis & Pacific 
Railway Company had, in violation of a statute 
of the State of Illinois, been guilty of an unjust 
discrimination in its rates or charges of toll and 
compensation for the transportation of freight. 
The specific allegation is that the railroad com- 
pany charged Elder & McKinney for transporting 
26,000 pounds of goods and chattels from Peoria, 
in the State of Illinois, to New York city, the 
sum of $39, being at the rate of fifteen cents per 
hundred pounds for said car-load; and that on 
the same day they agreed to carry and transport 
for Isaac Bailey and F. O. Swannell another car- 
load of goods and chattels from Gilman, in the 
State of Dllinois, to said city of New York, for 
which they charged the sum of $65, being at the 
rate of twenty-five cents per hundred pounds. 





And it is alleged that the car-load transported for 
Elder & McKinney was carried eighty-six miles 
further in the State of Illinois than the other car- 
load of the same weight. This freight, being of 
the same class in both instances, and carried over 
the same road, except as to the difference in the 
distance, it is obvious that a discrimination 
against Bailey & Swannell was made in the 
charges against them, as compared with those 
against Eider & McKinney; and this is true, 
whether we regard the charge for the whole dis- 
tance from the terminal points in [linois to New 
York city, or the proportionate charge for the 
haul within the State of Ilinois. 


The language of the statute which is supposed 
to be violated by this transaction is to be found 
in chapter 114 of the Revised Statutes of Dlinois, 
§ 112. It is there enacted, that if any railroad 
corporation shall charge, collect, or receive, for 
the transportation of any passenger or freight of 
any description upon its railroad, for any distance 
within the State, the same or a greater amount of 
toll or compensation than is at the same time 
charged, collected, or received for the transporta- 
tion in the same direction of any passenger or 
like quantity of freight of the same class over a 
greater distance of the same road, all such dis- 
criminating rates, charges, coilections, or receipts, 
whether made directly or by means of rebate, 
drawback, or other shift or evasion, shall be 
deemed and taken against any such railroad cor- 
poration as prima facie evidence of unjust dis- 
crimination prohibited by the provisions of this 
act. The statute further provides a penalty of not 
over $5,000 for that offense, and also that the 
party aggrieved shall have a right to recover three 
times the amount of damages sustained, with 
costs and attorney’s fees. 

To this declaration the railroad company de- 
murred. The demurrer was sustained by the 
lower court in Illinois, and judgment rendered 
for the defendant. This, however, was reversed 


by the supreme court of that State, and on. the > 


case being remanded the demurrer was over- 
ruled, and the defendant pleaded, among other 
things, that the rates of toll charged in the 
declaration were charged and collected for serv- 
ices rendered under an agreement and under- 
taking to transport freight from Gilman, in the 
State of Illinois, to New York city, in the State of 
New York, and that in such undertaking and 
agreement the portion of the services rendered, 
or to be rendered, within the State of Illinois, was 
not apportioned separate from such entire service; 
that the action is founded solely upon the sup- 
posed authority of an act of the legislature of the 
State of Illinois, approved April 7, 1871; and that 
said act does not control or affect or relate to 
undertakings to transport freight from the State 
of Illinois to tit State of New York, which falls 
within the operation, and is wholly controlled by 
the terms of the third clause of section 8 of 
article 1 of the constitution of the United States, 
which the defendant sets up and relies upon as & 
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complete defense and protection in said action. 

This question of wkether the statute of Ilinois, 
as applied to the case in hand, is in violation of 
the constitution of the United States, as set forth 
in the plea, was also raised on the trial bya re- 
quest of the defendant, the railroad company, 
that the court should hold certain propositions of 
law on the same subject, which propositions are 
as follows: ‘*The court holds as law that, as the 
tolls or rates of compensation charged and col- 
lected by the defendant in the instance in ques- 
tion were for transportation service rendered in 
transporting freight from a point in the State of 
Illinois to a point in the State of New York, un- 
der an entire contract or undertaking to transport 
such freight the whole distance between such 
points, that the act of the general assembly of the 
State of Illinois, approved May 2, 1873, entitled 
‘An act to prevent extortion and unjust discrimi- 
nation in the rates charged for the transportation 
of passengers and freight on railroads in this 
State. and to punish the same, and prescribe a 
mode of procedure and rules of evidence in rela- 
tion thereto, and to repeal an act entitled ‘An act 
to prevent unjust discrimination and extortion in 
the rates to be charged by the different railroads 
in the State for the transportation of freight on 
said roads,’ approved April 7, 1871,’’ does not 
apply to or control such tolls and charges, nor can 
the defendant be held liable in this aotion for the 
penalties prescribed by said act. The court fur- 
ther holds as law that said act in relation to ex- 
tortion and unjust discrimination cannot apply to 
transportation service rendered partly without 
the State, and consisting of the transportation of 
freight from within the State of Illinois to the 
State of New York, and that said act cannot op- 
erate beyond the limits of the State of Illinois. 
The court further holds as a matter of law that 
the transportation in question falls within the 
proper description of ‘commerce among the 
States,’ and as such can only be regulated by the 
congress of the United States, under the terms of 
the third clause of section 8 of article 1 of the 
constitution of the United States.”’ 

All of these propositions were denied by the 
court and judgment rendered against the defend- 
ant, which judgment was affirmed by the supreme 
court on appeal. 

The matter thus-presented as to the controlling 
influence of the constitution of the United States 
over this legislation of the State of I/linois raises 
the question which confers jurisdiction on this 
court. Although the precise point presented by 
this case may not have been heretofore decided 
by this court, the general subject of the power of 
the State legislatures to regulate taxes, fares, and 
tolls for passengers and transportation of freight 
over railroads within their limits has been very 
much considered recently (State Freight Tax 
Case, 15 Wall. 232; Munn v. Illinois, 94 U. 8S. 
133; Chicago, etc. R. Co. y. Iowa, Id. 155; Peik 
v. Chicago, etc. R. Co., Id. 164; Stone v. Farmers’ 
Loan & Trust Co., 116 U. S. 307; s. c., 6 Sup. Ct. 





Rep. 334, 388, 1191; Gloucester Ferry Co. v. Penn- 
sylvania, 114 U. S. 204; s. c., 5 Sup. Ct. Rep. 826; 
Pickard v. Pullman Southern Car Co.,117 U.S. 
34; s. C., 6 Sup. Cr. Rep. 635); and the question 
how far such regulations, made by the States and 
under State authority, are valid or void, as they 
may affect the transportation of goods through 
more than one State, in one voyage, is not en- 
tirely new here. The Supreme Court of Illinois, 
in the case now before us, concéding that each of 
these contracts was in itself a unit, and that the 
pay received by the Illinois railroad company was 
the cumpensation for the entire transportation 
from the point of departure in the State of Dli- 
nois to the city of New York, holds that, while 
the statute of Illinois is inoperative upon that 
part of the contract which has reference to the 
transportation outside of the State, it is binding 
and effectual as to so much of the transportation 
as was within the limits of the State of Dlinois 
(People v. Wabash, ete. R. Co., 104 Ill. 476), and, 
undertaking for itself to apportion the rates 
charged over the whole route, decides that the 
contract and the receipt of the money, for so much 
of it as was performed within the State of Ili- 
nois, violate the statute of the State on that 
subject. 

If the Illinois statute could be construed to 
apply exclusively to contracts for a carriage 
which begins and ends within the State, discon- 
nected from a continuous transportation through 
or into other States, there does not seem to be 
any difficulty in holding it to be valid. For in- 
stance, a contract might be made to carry goods 
for a certain price from Cairo to Chicago, or from 
Chicago to Alton. The charges for these might 
be within the competency of the Illinois legisla- 
ture to regulate. The reason for this is that both 
the charge and the actual transportation in such 
cases are exclusively confined to the limits of the 
territory of the State, and is not commerce among 
the States, or inter-State commerce, but is exclu- 
sively commerce within the State. So far, there- 
fore, as this class of transportation, as an element 
of commerce, is affected by the statute under con- 
sideration, it is not subject to the constitutional 
provision concerning commerce among the States. 
It has often been held in this court, and there 
can be no doubt about it, that there is a commerce 
wholly within the State which is not subject to 
the constitutional provision; and the distinction 
between commerce among the States and the 
other class of commerce between the citizens of 
a single State, and conducted within its limits ex- 
clusively, is one which has been fully recognized 
in this court, although it may not be always easy, 
where the lines of these classes approach eack 
other, to distinguish between the one and the 
other. The Daniel Ball, 10 Wall. 557; Hall v. 
De Cuir, 95 U.S. 485; Telegraph Co. v. Texas, 
105 U. S. 460. 

It might admit of question whether the statute 
of Illinois now under consideration was designed 
by its framers to affect any other class of trans- 
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portation than that which begins and ends within 
the limits of the State. The Supreme Court of 
Tilinois having in this case given an interpretation 
which makesit apply to what we understand to 
be commerce among the States, although the con- 
tract was made within the State of Illinois, and a 
part of its performance was within the same 
State, we are bound, in this court, to accept that 
construction. It becomes, therefore, necessary to 
inquire whether the charge exacted from the 
shippers in this case was a charge for inter- 


State transportation, or was susceptible of a: 


division which would aJow so much of it 
to attach to commerce strictly within the 
State, and so much more to commerce in other 
States. The transportation, which is the subject- 
matter, being the point on which the decision of 
the case must rest, was it a transportation limited 
to the State of Illinois, or was it a transportation 
covering all the lines between Gilman in the one 
case and Peoria in the other, in the State of 
Illinois, and the city of New York, in the State of 
New York? 

The Supreme Court of Illinois does not place 
its judgment in the present case on the ground 
that the transportation and the charge are ex- 
clusively State commerce; but, conceding that it 
may be a case of commerce among the States, or 
inter-State commerce, which congress would have 
the right to regulate if it had attempted to do so, 
argues that this statute of Jllinois belongs to that 
class of commercial regulations which may be 
established by the laws of a State until congress 
shall have exercised its powers on that subject; 
and to this proposition a large part of the argu- 
ment of the attorney-general of the State before 
us is devoted, although he earnestly insists that 
the statute of Illinois, which is the foundation of 
this action,is not 4 regulation of commerce, within 
the meaning of the constitution of the United 
States. In support of its view of the subject the 
Supreme Court of Illinois cites the cases of Munn 
vy. Illinois, Chicago, etc. R. Co. v. Iowa, and Peik 
v. Chicago, ete. R. Co., above referred to. It 
cannot be denied that the general language of the 
court in these cases, upon the power of congress 
to regulate commerce, may be susceptible of the 
meaning which the Illinois court places upon it. 

In Munn v. Illinois, 94 U.S. 133, the language 
of this court upon that subject is as follows: ‘‘We 
come now to consider the effect upon this statute 
of the power of congress to regulate commerce. 
It was very properly said in Case of State Tax on 
Railway Gross Receipts, 15 Wall. 293, that ‘it is 
not everything that affects commerce that amounts 
to a regulation of it, within the meaning of the 
constitution.’ The warehouses of these plaintiffs 
in error are situated, and their business carried on 
exclusively, within the limits of the State of Dli- 
nois. They are used as instrument by those en- 
gaged in State, as well as those engaged in inter- 
State commerce, but they are no more necessarily 
apart of commerce itself than the dray or cart by 
which, but for them, grain would be transferred 





from one railroad station to another. Incidentally 
they may become connected with inter-State 
commerce, but not necessarily so. Their regula- 
tion is a thing of domestic concern, and. certainly, 
until congress acts in reference to their inter- 
State relations, the State may exercise all the 
powers of government over them, even though in 
so doing it may indirectly operate upon commerce 
outside its immediate jurisdiction. We do not 
say that a case may not arise in which it will be 
found that a State, under the form of regulating 
its own affairs, has encroached upon the exclusive 
domain of congress, in respect to inter-State com- 
merce; but we do say that upon the facts, as they 
are represented to us in this record, that has not 
been done.”’ 


In the case of Chicago, etc. R. Co. v. Iowa, 94 
U. S. 155, which directly related to railroad trans- 
portation, the language is as follows: ‘‘The ob- 
jection that the statute complained of is void, be- 
cause it amounts to a regulation of commerce 
among the States, has been sufficiently considered 
in the case of Munn vy. Dlinois. This road, like 
the warehouse in that case, is situated within the 
limits of a single State. Its business is carried on 
there, and its regulation isa matter of domestic 
concern. It is employed in State, as well as in 
inter-State commerce, and, until congress acts, 
the State must be permitted to adopt such rules 
and regulations as may be necessary for the pro- 
motion of the general welfare of the people 
within its own jurisdiction, even though in doing 
so those without may be indirectly affected.” 

But the strongest language used by this court in 
these cases is to be found in Peik v. Chicago, etc. 
R. Co., 94 U. S. 164, as follows: ‘‘As to the effect 
of the statute as a regulation of inter-State com- 
merce. The law is confined to State commerce, 
or such inter-State commerce as directly affects 
the people of Wisconsin. Until congress acts in 
reference to the relations of this company to inter- 


State commerce, it is certainly within the power | 


of Wisconsin t> regulate its fares, etc., so far as 
they are of domestic concern. With the people 
of Wisconsin this company has domestic rela- 
tions. Incidentally these may reach beyond the 
State. But certainly, until congress undertakes to 
legislate for these who are without the State, 
Wisconsin may provide for those within, even 
though it may indirectly affect those without.”’ 
These extracts show that the question of the 
right of the State to regulate the rates of fares 
and tolls‘on railroads, and how far that right was 
affected by the commerce clause of the constitu- 
tion of the United States, was presented to the 
court in those cases. And it must be admitted 
that, in a general way, the court treated the cases 
then before it as belonging to that class of regu- 
lations of commerce which, like pilotage, bridg- 
ing navigable rivers, and many others, could be 
acted upon by the States, in the absence of any 
legislation by congress on the same subject. By 


the slightest attention to the matter, it will be . 


readily seen that the circumstances under which 
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a bridge may be authorized across a navigable 
stream within the limits of a State for the use of 
a public highway, and the local rules which shall 
govern the conduct of the pilots of each of the 
varying harbors of the coast of the United States, 
depend upon principles far more limited in 
their application and importance than those 
which should regulate the transportation of 
persons and property across the half or 
the whole of the continent, over the ter- 
ritories for half a dozen States, through which 
they are carried without change of car or break- 
ing bulk. 

Of the members of the court who concurred in 
those opinions, there being two dissentients, but 
three remain, and the writer of this opinion is 
one of the three. He is prepared to take his share 
of the responsibility for the language used in 
those opinions, including the extracts above pre- 
sented. He does not feel called upon to say 
whether those extracts justify the decision of the 
Tilinois court in the present case. It will be seen 
from the opinions themselves, and from the argu- 
ments of counsel presented in the reports, that the 
question did not receive any very elaborate con- 
sideration, either in the opinions of the court or in 
the arguments of counsel; and the question how 
far a charge made for a continuous transportation 
over several States, which included a State whose 
laws were in question, may be divided into separ- 
ate charges for each State, in enforcing the power 
of the State to regulate the fares of its railroads, 
was evidently not fully considered. These three 
cases, with others concerning the same subject, 
were argued at the same time by able counsel and 
in relation to the different laws affecting the sub- 
ject, of the States of Illinois, Iowa, Wisconsin, 
and Minnesota; the main question in all the cases 
being the right of the State to establish any lim- 
itation upon the power of the railroed companies 
to fix the price at which they would carry pass- 
engers and freight. It was strenuously denied, 
and very confidently, by all the railroad compan- 
ies, that any legislative body whatever had a 
right to limit the tolls and charges to be made by 
the carrying companies for transportation. ‘And 
the great question to be ,decided, and which was 
decided, and which was argued in all those cases, 
was the right of the State within which a railroad 
company did business to regulate or limit the 
amount of any of these traffic charges. ‘The im- 
portance of that question overshadowed all others, 
and the case of Munn v. Illinois, was selected by 
the court as the most appropriate one in which to 
give its opinion on that subject; because that case 
presented the question of a private citizen, or un- 
incorporated partnership, engaged in the ware- 
housing business in Chicago, free from any claim 
of right or contract under an act of incorporation 
of any State whatever, and free from the question 
of continuous transportation through several 
States. And in that case the court was presented 
with the question, which it decided, whether any 
one engaged in a public business, in which all the 





public had a right to require his service, could be 
regulated by acts of the legislature, in the exer- 
cise uf this public function and public duty, so far 
as to limit the amount of charges that should be 
made for such services. 

The railroad companies set up another defense, 
apart from denying the general right of the legis- 
lature to regulate transportation charges, namely, 
that in their charters from the States they each 
had a contract, express or implied, that they might 
regulate and establish their own fares and rates of 
transportation. These two questions were of pri- 
mary importance, and though it is true that, as 
incidental or auxiliary to these,the question of 
the exclusive right of congress to make such reg- 
lations of charges as any legislative power had the 
right to make, to the exclusion of the States, was 
presented, it received but little attention at the 
hands of the court, and was passed over with the 
remarks in the opinions of the court which have 
been cited. 

The Case of State Freight Tax, 15 Wall. 232, 
which was decided only four years before these 
cases, held an act of the legislature of Pennsyl- 
vania void, as being in conflict with the commerce 
clause of the constitution of the United States, 
which levied a tax upon all freight carried through 
the State by any railroad company, or into it 
from any other State, or out of it into any other 
State, and valid as to all freight, the carriage of 
which was begun and ended within the limits of 
the State, because the former was a regulation of 
interstate commerce, and the latter was a com- 
merce solely within the State, which it had aright 
to regulate. And the question now under consid- 
eration—whether these statutes were of a Glass 
which the legislature of the States could enact in 
the absence of any act of congress on the subject 
—was considered and decided in the negative. 

It is impossible to see any distinction, in 
its effect upon commerce of either class, be- 
tween a statute which regulates the charges for 
transportation and a statute which levies a tax for 
the benefit of the State upon the same transporta- 
tion; and, in fact, the judgment of the court in 
the State Freight Tax Case rested upon the 
ground that the tax was always added to the cost 
of transportation, and thus was a tax, in effect, 
upon the privilege of carrying the goods through 
the State. It is also very difficult to believe that 
the court consciously intended to overrule the 
first of these cases without any reference to it in 
the opinion. 

At the very next term of the court, after the de- 
livery of these opinions, the case of Hall v. 
DeCuir, 95 U.S. 485, was decided, in which the 
same point was considered, in reference to a stat- 
ute of the State of Lotisiana, which attempted to 
regulate the carriage of passengers upon railroads, 
steamboats and other public conveyances, and 
which provided that no regulations of any com- 
panies engaged in that business should make any 
discrimination on aecount of race or color. This 
statute, by its terms, was limited to persons en- 
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gaged in that class of busisess within the State, 
asis the one now under consideration; and the 
case presented in the statute was that of a person of 
color who took passage from New Orleans for 
Hermitage, both places being within the limits of 
the State of Louisiana, and was refused accommo- 
dations in the general cabin on account of her 
color. In regard to this the court declared that, 
‘* for the purposes of this case, we must treat the 
act of Louisiana of February 23, 1869, as requir- 
ing those engaged in inter-State commerce to give 
all persons traveling in that State, upon the pub- 
lic conveyances employed in such business equal 
rights and privileges in all parts of the convey- 
ance, without distinction or discrimination on 
account of race or color. * * * Wehave no- 
thing whatever to do with it as a regulation of in- 
ternal commerce, or as affecting anything else 
than commerce among the States.’’ And, speak- 
ing in reference to the right of the States in cer- 
tain classes of interstate commerce to pass laws 
regulating them, the opinion says: ‘‘ The line 
which separates the powers of the S:ates from this 
exclusive power of congress is not always dis- 
tinctly marked, and oftentimes it is not easy to 
determine on which side a particular case belongs. 
Judges not unfrequently differ in their reasons for 
a decision in which they concur. Under such 
circumstances, it would be a useless task to under- 
take to fix an arbitrary rule by which the line 
must, in ail cases, be located. It is far better to 
leave a matter of such delicacy to be settled in 
each case upon a view of the particular rights 
involved; but we think it may safely be said that 
State legislation whioh seeks to impose a direct 
burden upon interstate commerce, or to interfere 
directly with its freedom, does encroach upon the 
exclusive power of congress. The statute now 
under consideration, in our opinion, occupies that 
position. It does not act upon the business 
through the local instruments to be employed 
after coming within the State, but directly upon 
the business as it comes into the State from with- 
out, or goes out from within. While it purports 
only to control the carrier when engaged within 
the State, it must necessarily influence his conduct 
to some extent intent in the management of his 
business throughout his entire voyage. * * * 
It was to meet just such a case that the commer- 
cial clause in the constitution was adopted. The 
river Mississippi passes through or along the 
borders of ten different States, and its tributcries 
reach many more. The commerce upon these 
waters is immense, and its regulation clearly a 
matter of national concern. If exch State 
was at liberty to regulate the conduct of carriers 
while within its jurisdiction, the confusion 
likely to follow could not be but productive of 
great inconvenience and unnecessary hardship. 
Each State could provide for its own passengers, 
and regulate the transportation of its own freight, 
regardless of the interests of others. Nay, more, 
it could prescribe rules by which the carrier must 
be governed within the State in respect to pas- 





sengers and property brought from without. On 
one side of the river or its tributaries he might be 
required to observe one set of rules, and on the 
other, another. Commerce cannot flourish in the 
midst of such embarrassments.”’ 

The applicability of this language to the case 
now under consideration, of a continuous trans- 
portation of goods from New York to central Ili- 
nois, or from the latter to New York, is obvious, 
and itis not easy to see how any distinction can 
be made. Whatever may be the instrumentalities 
by which the transportation from one point to 
the other is effected, it is but one voyage,—as 
much so as that of the steamboat on the Mississippi 
river. It is not the railroads themselves that are 
regulated by this act of the Illinois legislature so 
much as the charge for transportation; and, in 
language just cited, if each one of the States 
through whose territories these goods are trans- 
ported can fix its own rules for prices, for modes 
of transit, for times and modes of delivery, and all 
the other incidents of transportation to which the 
word ‘regulation’? can be applied, it is readily 
seen that the embarrassments upon interstate 
transportation, as an element of interstate com- 
merce, might be too oppressive to be submitted 
to. ‘It was,’’ in the language of the court cited 
above, ‘‘to meet just such a case that the com- 
merce clause of the constitution was adopted.”’ 
It cannot be too strongly insisted upon that the 
right of continuous transportation, from one end 
of the country to the other, is essential, in modern 
times, to that freedom of commerce, from the 
restraints which the States might choose to impose 
upon it, that the commerce clause was intended to 
secure. This clause, giving to congress the power 
to regulate commerce among the States, and with 
foreign nations, as this court has said before, was 
among the most important of the subjects which 
prompted the formation of the constitution. Cook 
v. Pennsylvania, 97 U. S. 574; Brown v. Maryland, 
12 Wheat. 446. And it would be a very feeble and 
almost useless provision, but poorly adapted to 
secure the entire freedom of commerce among the 
States which was deemed essential to a more per- 
fect union by the framers of the constitution, if, 
at every stage of the transportation of goods and 
chattels through the country, the State within 
whose limits a part of this transportation must be 
done could impose regulations concerning the 
price, compensation, or taxation, or any other 
restrictive regulation interfering with and seri- 
ously embarrassing this commerce. 


The argument on this subject can never be better 
stated than it is by Chief Justice Marshall in Gib- 
bons v. Ogden, 9 Wheat. 195, 196. He there dem- 
onstrates that commerce among the States, like 
commerce with foreign nations, is necessarily a 
commerce which crosses State lines, and extends 
into the States, and the power of congress to reg- 
ulate it exists wherever that commerce is found. 
Speaking of navigation as an element of com- 
merce, which it is only as a means of transporta- 
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tion, now largely superseded by railroads, he 
says: ‘“‘The power of congress, then, compre- 
hends navagation within the limits of every State 
in the union, so far as that navigation may be, in 
any manner, connected with ‘commerce with 
foreign nations, or among the several States, or 
with the Indian tribes.’ It may, of consequence, 
pass the jurisdictional line of New York, and act 
upon the very waters (the Hudson river) to which 
the prohibition now under consideration applies.” 
Page 197. So the same power may pass the line 
of the State of Dlinois, and act upon its restriction 
upon the right of transportation extending over 
several States, including that one. 

In the case of Telegraph Co. v. Texas, 105 U. 8S. 
460, the court held that ‘‘a telegraph company 
occupies the same relation to commerce as a car- 
rier of messages that a railroad company does as 
a carrier of goods,” and that *‘both companies are 
instruments of commerce, and their business is 
commerce itself.”’ And relying upon Case of State 
Freight Tax, 15 Wall. 232, already referred to, the 
court said that a tax by the State of Texas upon 
all messages .carried within its borders was for- 
bidden by the commerce clause of the constitution, 
as being a tax upor commerce among the States; 
and observed that ‘‘the tax is the same on every 
message sent, and because it is sent, without 
regard to the distance carried or the price 
charged. * * * Clearly, if a fixed tax for every 
two thousand pounds of freight carried is a tax on 
the freight, or for every measured ton of a vessel a 
tax on tonnage, or for every passenger carried a 
tak on the passenger, or for the sale of goods a 
tax onthe goods, this must be a tax on the mes- 
sages. Assuch, so far as it operates on private 
messages sent out of the State, it isa regulation 
of foreign and interstate commerce, and beyond 
the power of the State. That is fully established 
in the cases already cited.”’ 

In the case of Welton v. Missouri, 91 U. S. 275, 
it was said: ‘It will not be denied that that por- 
tion of commerce with foreign countries and 
between the States which consists in the transpor- 
tation and exchange of commodities is of a 
national importance, and admits and requires 
uniformity of regulation. The very object of 
investing this power in the general government 
was to insure this uniformity against discrimi- 
nating State legislation.” 

The County of Motile v. Kimball, 102 U. S. 691, 
the same idea is very clearly stated in the follow- 
ing language: ‘‘Commerce with foreign countries 
and among the States, strictly considered, consists 
in intercourse and traffic, including in these terms 
navigation, and the transportation and transit of 
persons and property, as well as the purchase, 
sale, and exchange of commodities. For the reg- 
ulation of commerce, as thus defined, there can 
be only one system of rules, applicable alike to 
the whole country; and the authority which can 
act for the whole country can alone adopt such a 
system. Action upon it by separate States is not, 
therefore, permissible. Language affirming the 





exclusiveness of the grant of power over com- 
merce as thus defined may not be inaccurate, 
when it would be so if applied to legislation upon 
subjects which are merely auxiliary to commerce.” 

In the case of Gloucester Ferry Co. v. Pennsyl- 
vania, 114 U.S. 204,s.c.,5 Sup. Ct. Rep. 826, 
decided two years ago, the court declared, without 
dissent, that ‘‘it needs no argument to show that 
the commerce with foreign nations and between 
the States, which consists in the transportation of 
persons and property between them, is a subject 
of national character, and requires uniformity of 
regulation.’? And still later, in the case of Pick- 
ard v. Pullman Southern Car Co., 117 U.S. 34, s. 
c., 6 Sup. Ct. Rep. 635, the whole subject is very 
fully re-examined; and a tax of the State of Ten- 
nessee upon sleeping cars of that company, which 
were used in carrying passengers through the 
State, and into it and out of it, was held void asa 
regulation of commerce among the States. 

The case of Stone v. Farmers’ Loan & Trust Co., 
116 U.S. 307, s. c., 6 Sup. Ct. Rep. 334, 388, 1191, 
argued at the same term as the present, while it 
does not decide the latter, evidently does not sup- 
port the construction placed by the Supreme Court 
of Illinois upon the case of Munn v. Illinois, and 
the other cases on which the court relies. 


We must therefore hold that it is not, and never 
has been, the deliberate opinion of a majority of 
this court that a statute of a State which attempts 
to regulate the fares and charges by railroad com- 
panies within its limits, for a transportation 
which constitutes a part of commerce among the 
States, is a valid law. 

Let us see precisely what is the degree of inter- 
ference with transportation of property or persons 
from one State to another which this statute pro- 
poses. A citizen of New York has goods 
which he desires to have transported by the 
railroad companies from that city to the interior 
of the State of lllinois. A continuous line of rail 
over which a car loaded with goods can be car- 
ried, and is carried habitually, connects the place 
of shipment with the place of delivery. He un- 
dertakes to make a contract with a person engaged 
in the carrying business at the end of this route 
from whence the gouods are to start, and he is told 
by the carrier: ‘I am free to make a fair and 
reasonable contract for this carriage to the line of 
the State of Illinois, but when the car which 
carries these goods is to cross the line of that’ 
State, pursuing at the same time this continuous 
track, I am met by a law of Illinois which forbids 
me to make a free contract concerning this trans- 
portation within that State, and subjects me to 
certain rules by which I am to be governed as to 
the charges which the same railroad company in 
Illinois may make, or has made, with reference to 
other persons and other places of delivery.’’ So 
that while that carrier might be willing to carry 
these goods from the city of New York to the city 
of Peoria at the rate of 15 cents per hundred 
pounds, he is not permitted to do so, because the 
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Illinois railroad company has already charged at 
the rate of 25 cents per hundred pounds for car- 
riage to Gilfnan, in Mlinois, which is 86 miles 
shorter than the distance to Peoria. So, also, in 
the present case the owner of corn, the principal 
product of the country, desiring to transport it 
from Peoria, in Illinois, to New York, finds a rail- 
road company willing tv do this at the rate of 15 
cents per hundred pounds fora car load, but is 
compelled to pay at the rate of 25 cents per hun- 
dred pounds, because the railroad company has 
received from a person residing at Gilman 25 
cents per hundred pounds for the transportation 
of a car load of the same class of freight over the 
same line of road from Gilman to New York. 
This is the result of the statute of Illinois, in its 
endeavor to prevent unjust discrimination, as 
construed by the supreme court of that State. 
The effect of it is, that whatever may be the rate 
of transportation per mile charged by the railroad 
company from Gilman to Sheldon, 4 distance of 
23 miles, in which the loading and the unloading 
of the freight is the largest expense incurred by 
the railroad company, the same rate per mile 
must be charged from Peoria to the city of New 
York. The obvious injustice of such a rule as this 
which railroad companies are by heavy penalties 
compelled to conform to, in regard to commerce 
among the States, when applied to transportation 
which includes Illinois ina long line of the car- 
riage through several States, shows the value of 
the constitutional provision which confides the 
power of regulating interstate commerce to the 
congress of the United State-, whose enlarged 
view of the interests of all the States, and of the 
railroads concerned, better fits it to establish just 
and equitable rules. 

Of the justice or propriety of the principle 
which lies at the foundation of the Illinois statute 
it is not the province of this court to speak. As 
restricted to a transportation which begins and 
ends within the limits of the State, it may be very 
just and equitable, and it certainly is the province 
of the State Legislature, to derermine that ques- 
tion; but when it is attempted to apply to trans- 
portation through an entire series of States a 
principle of this kind, and each one of the States 
shall attempt to establsh its own rates of transpor- 
tation, its own methods to prevent discrimination 
in rates, or to permit it, the deleterious influence 
upon the freedom of commerce among the States, 
and upon the transit of goods through those 
States, cannot. be over-estimated. That this 
species of regulation is one which must be, if es- 
tablished at all, of a general and national char- 
acter, and cannot be safely and wisely remitted to 
local rules and local regulations, we think is 
clear from what has already been said. And if it 
be a regulation of commerce, as we think we 
have demonstrated it is, and as the Dlinois court 
concedes it to be, it must be of that national 
character; and the regulation can only appropri- 
ately exist by general rules and principles, which 
demand that it should be done by the congress of 





the United States under the commerce clause of 
the constitution. 

The judgment of the supreme court. of Dlinois 
is therefore reserved, and the case remanded to 
that court for further proceedings in conformity 
with this opinion. 


NoTre.—To annotate a case in which Mr. Justice Mil- 
ler delivers the opinion of the courtis a work very 
difficult to perform,to the satisfaction of the annotator 
or of any body else. The learned judge usually ex- 
hausts the subject, citing every case that supports his 
conclusion and answering every dictum that contra- 
dicts it. 

Nevertheless, we may remark, that the ruling in this 
case isa new departure in one important particular. 
It abrogates the doctrine heretoform fully received, 
and sanctioned by many decisions of the Supreme 
Court of the United States, that unless congress acts in 
reference to the relations of railroad companies to in- 
terstate commerce, it is certainly within the power of 
a State, to regulate its fares etc., so far as they are of 
domestie concern.! The principal case assuredly over- 
rules the case in which this doctrine is held, for if 
there is anything purely of “‘domestic concern,”’’ it is 
a discrimination between the contracts made by the 
same railroad company with two citizens of the same 
State, for transportation to the same point without 
the State, the route outside the State being identical 
and the variation being in those portions of the car- 
riage which lies within the State. It would be other- 
wise, as it seems to us, if the variation were in that 
part of the route which lay outside of the State in 
which the contract was made. That the contracts 
were units in eacb case seems to be immaterial, as the 
discrimination related only to those parts of the con- 
tracts which were to be performed within the State, 
and, under deep submission, it may be said the unity 
of the contract does net control, but the locus of the 
difference of performance does. 


However, that may be, and we do not presume to ~ 


controvert the conclusions of the Supreme Court of 
the United States, it may be of some interest to see to 
what extent the doctrine which this case establishes 
affects the prior decisions of the same court. Ina 
leading and early case,? it was held, Chief Justice 
Marshall delivering the opinion of the court, thata 
State might dam up a navigable tide water creek 
wholly within its boundaries, as congress had not 
acted on the subject of small navigable creeks under 
its power to regulate commerce among the States. So, 
in a later case,’ a bridge was held to rightfully obstruct 
the navigation of the Schuylkill river, because congress 
had not spoken on the subject of commerce among the 
States. Andin the case ofthe draw bridges over the 
Chicago river,‘ it was held that though congress might 
well, under its commercial power, take charge of the 
whole matter, “‘to the extent necessary to protect, pre- 
serve, and improve the free navigrtion” of the river, 
and that until congress acts upon the subject the 
power of the State over bridges across its navigable 
streams is plenary. 

There are other like decisions on this subject, one 
relating to wharves, another to pilotage® and still 
others to various other subjects of like nature. All 


1 Peik v. Chicago etc. Co., 94 U. S. 164. 

2 Willson v. Blackbird, etc. Co., 2 Pet. 245 

8 Gilman v. Philadelphia, 3 Wall 713. 

4 Escanaba v. Chicago, 107, U. 8. 678. 

5 Transportation Co. v. Parkersburg, 107 U. 8. 691. 
6 Cooley v. Portwardens, 12, How. 299 
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these cases tend to establish the doctrine that a Stu,© 
may regulate within its own jurisdiction any matte 
relating tocommerce among the States, until congress 
shallsee fit to exercise the power conferred upon it 
by the constitution to regulate commerce among the 
States. The court, however, in the principal case, 
makes a distinction between cases in which the power 
of the State is exercised over matters which in their 
nature are local, as the navigable creek, the river, the 
bridges, or the wharf, and cases in which the State law 
is general and purports to operate over the whole 
State, or to affect interests which are general and may 
well exist in any partof the State. On the former 
class of subjects, the State may well legislate, on the 
latter it cannot, even if congress has not itself, seen fit 
to exercise its constitutional authority over the sub- 
ject.—[EDITOR CENT. L. J. 
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1. AGENCY — Principal and Agent — Commission 
Merchant — Consignor — Separate Accounts — 
Charges by Broker for Printing—Usagé of Com- 
mission Merchonts.—Where the plaintiff, a com- 
mission merchant, receives consignments from the 
defendant, a manufacturer, who is the owner of 
three different mills, run under three different 
names, one being carried on in the name of de- 
fendant, the plaintiff being ignorant that the 
three mills are owned by the defendant, 
and the accounts of the three concerns being 
kept separate, in an action brought by the 
plaintiff to recover the balance of an account with 
the mill run under the name of the defendant, 
where the answer is a general denial and payment, 
the defendant will not be allowed to show that a 
balance is due him upon the account between 
plaintiff and another of the mills, which should be 
credited him in this suit, and such balance can 
only be availed of by way of set-off; and defend- 
ant cannot show that there were in the plaintiff’s 
hands goods from the mill run in defendant’s 
name which were not included in the account 
sued on. In an action against the defendant, a 
manufacturer, by a commission merchant, to re- 
cover a balance due for advances on manufactured 
goods, the latter will be allowed to charge in his 
account for printing the goods, it appearing that 
this was done under the usage of commission mer- 
chants, and was a necessary charge. Talcott v. 





Smith, 8. J.C. Mass., Oct. 22, 1886; 8 N. E. Rep. 
413. 


2. ASSIGNMENT FOR BENEFIT OF CREDITORS— 
Validity — Evidence — Fraud — Effect and Con- 
struction—Rights and Liabilities of Assignee— 
New Trial—Matters Presented to Jury—Verdict 
Warranted by Evidence.—The employment of the 
assignor by the assignee, to act as clerk and assist 
in the sale of assigned property, is not conclusive 
evidence of fraud. Where an assignee of a stock 
of merchandise continued the business, and made 
additional purchases of goods, which were added 
to and intermingled with the assigned property 
with the assent of creditors, who, after notice of 
the assignment and his purpose so to continue and 
manage the business in the execution of his trust, 
continue to make sales to such assiguee for such 
purpose, and to accept dividends from him on 
both old and new accounts, held, that such cred- 
itors, unless actually misled without fault or 
laches on their part, were bound by the assign- 
ment, and could not thereafter attach the assigned 
property for the individual indebtedness of the 
assignor or assignee. Held, also, that, subsequent 
to an aftachment of the assigned property, the 
assignee might sell and transfer the title to the 
same, and that the vendees thereof might test the 
validity of the attachmeut in actions against the 
sheriff for the conversion of the property. Evi- 
dence held sufficient to support the finding, neces- 
sarily includes in the verdict that the possession 
of the assigned property was immediately deliv- 
ered to and remained in the assignee. Noyes v. 
Beaupre, 8. C. Minn., Oct. 13, 1886; 30 N. W. Rep. 
126. 


8. CARRIERS—Of Passengers — Connecting Rail- 
roads—Through Ticket—Liability of First Road 
—Liability of Each Road—Negligence—Evidence 
of Through Contract — Relation of Roads. — 
While a railroad company cannot be compelled to 
transport beyond its termini, it is well settled that 
it may lawfully contract to carry passengers and 
property over its own and other lines to a destina- 
tion beyond its route, and when such a contract is 
made it assumes all the obligations of a carrier 
over the connecting lines as well asits own. The 
sale of a through ticket, fora single fare, by a 
raiiroad company, to a point on a connecting line, 
together with the checking of the baggage through 
to the destination, is evidence ‘tending to show an 
undertaking to carry the passenger and baggage 
the whole distance, and whica,in the absence of 
other conditions or limitations, and of all other 
circumstances, will make such carrier liable for 
faithful performance and for all loss on connecting 
lines, the same as on its own. Each carrier is 
liable for the result of its own negligence, and, 
although the first carrier may have assumed the 
responsibility for the transportation toa point be- 
yond its own route, any of the subsequent or con- 
necting lines to whose negligence the loss or injury 
can be traced, will also be liable to the owner. The 
sale of a through ticket over the route formed by 
the connecting lines of several railroad companies, 
and the checking of baggage to the end of the 
route, without other evidence of the relations be- 
tween the companies, or the basis upon which 
through business was done by them, fails to show 
such a community of interest as would make them 
partners inter sese, or as to third persons; nor 
will such action alone make the last carrier liable 
for the negligence of the contracting carrier, or of 





570 


THE CENTRAL LAW JOURNAL. [No. 24. 








4, —— 





any other carrier in the combination. Atchison, 
etc. Co. v. Roach, S. C. Kas., Nov. 5, 1886; 12 Pac. 
Rep. 93. 





Railroad— Negligence — Evidence— 
Trial — Interrogatories to Jury — Presumption— 
Degree of Care Required—New Trial—Excessive 
Damages.—In an action by a passenger against a 
railroad company to recover for injuries resulting 
from the breaking down of a bridge, it is compe- 
tent to prove the rate of speed at which the train 
rar upon the bridge. Itis not error to reject in- 
terrogatories addressed to a jury which seek to 
elicit a conclusion of law. The presumption of 
negligence arising from an injury to a passenger 
by the falling of a bridge is not rebutted by evi- 
dence that the carrier was using the means and 
appliances ordinarily used, without also showing 
that they were sufficient for the purpose, were 
properly used, and were without known or dis- 
coverable defects. Carriers of passengers do not 
warrant the safety of passengers, but they are 
held to the highest degree of practical care. 
Where nothing appears to induce the belief that 
the jury must have acted from prejudice, par- 
tiality, or other improper motive, their verdict will 
not be disturbed. Louisville, etc. Co. v. Pedigo, 
8. C. Ind., Oct. 12, 1886; 8 N. E. Rep. 627. 


5. ContRact—Entire Contract—Subscription for 
Publication “tin Ten Portfolios”’—Part Perform- 
ance—Mistake— Waiver of Defendant’s Right— 
Evidence—Statements of Agent.—A contract to 
“subscribe for one copy of the Art Trgasures of 
America, in ten portfolios, at $15 each, as pub- 
lished” is an entire contract; and where the de- 
fendant has accepted two of the portfolios, but re- 
fused to take the remainder, in an action against 
him for the breach of his contract, evidence 
offered by him for the purpose of avoiding the 
whole contract is inadmissible, unless he restores 
the portforlios already received, and rescinds the 
contract in toto. Where a contract is sought to 
be avoided on the ground of a mistake made in its 
performance, the defendant will be held to have 
waived his right to avail himself of such defense, 
where the mistake was known to him, but no no- 
tice was given to the plaintiff of the mistake, and 
the defendant did not indicate that he intended to 
rely upon such defense until the trial of an action 
brought for breach of the contract. Where the 
terms of a written contract provided that certain 
books, which the defendant agreed to purchase, 
should contain a special title bearing the name and 
address of the defendant, and the defendant, at 
the trial of an action brought for breach of the 
contract, offered evidence of the statements of the 
plaintiff’s agent, with whom the contract was 
made, as to the place where the defendant’s name 
would appear on the books, but did not offer evi- 
dence that the books, in respect to the title and 
printing, were not in conformity with the agent’s 
statements, held, that the evidence was inadmis- 
sible. Barrie v. Earle, S. J. C. Mass., Oct. 23, 
1886; 8 N: E. Rep. 641. 


6. CRIMINAL Law—Banks and Banking—Receiving 
Deposits after Knowledge of Failing Condition 
of Bank—Statutory Penalty Not Incurred by 
Private Banker.—The provisions of § 1350, R. S. 
Mo., 1879, to the effect that if certain enumerated 
officers of any banking institution, doing business 
in that State, shall receive deposits of money, or 
assent to the creation of debts of such bank,in con- 
sideration, etc., of which indebtedness, any money 





. shall be received in such bank,“‘after he shall have 
knowledge of the fact that it is insolvent or in 
failing cireumstances, he shall be deemed guilty 
of larceny,’’ etc., applies only to those engaged in 
conducting an incorporated bank, and not to a 
person engaged in conducting a private bank. 
State v. Kelsey, S. C. Moz, Nov. 15, 1886. \ 


7. 





Homicide — Murder — Confession of Pris- 
oner Formerly Convicted of Same Murder— 
Copy of Confession for Defense Not Necessary— 
Jury — Criminal Case — Challenging Juryman 
after Passing List—Argument of District Attor- 
ney—Matters in Record.—A prisoner, after con- 
viction of murder and while under imprisonment, 
made a voluntary confession implicating another 
party inthe murder: Held, upon the trial of the 
latter, that the district attorney was under no ob- 
ligation to furnish the defense with a copy of the 
confession, and his refusal to do so was not error. 
After having made seven strikes, and expressed 
himself as willing to take the jury, the district 
attorney was allowed by the trial court to strike 
from the list the name of a juryman upon the list 
when he so waived his strike, the district attorney 
being entitled to twelve peremptory challenges by 
§ 4690, R.i S. Wis. Held, that the order of 
challenging jurors was within the discretion of the 
trial court, in the absence of any statutory regu- 
lation or rule of court, and that there was no 
abuse of discretion in allowing the challenge. 
Upon the trial of a person implicated in a murder 
by the confession of a prisoner formerly convicted 
of the same murder, the district attorney, in his 
summing up referred to what had been testified 
to and found by the jury on the trial of the party 
who made the confession: Held, that the matters 
referred to were not outside of the record, some 
of the witnesses having been sworn on both trials, 
and some of the evidence taken upon the former 
triai having been used to impeach the testimony 
on the latter trial. Santry v. State, S.C. Wis., 
Nov. 3, 1886; 30 N. W. Rep. 226. 


8 





. Manslaughter—Furor Brevis 
—Appeal — Discretion of Trial Judge — Re- 
quest to Discharge an Accepted Juror. — 
Where the prisoner’s evidence shows that, after a 
conflict with the deceased, which left him par- 
alyzed and unresisting, the prisoner “let go” of 
him, and went after and obtained his axe, neglect- 
ing to use a knife which lay at hand on the ground, 
and ended his Helpless opponent’s life therewith, 
such action cannot be held to be unpremeditated 
and prompted bythe frenzy engendered in the 
struggle to reduce the crime to manslaughter, but 
shows such premeditation and design to kill as 
will amount to murder. A request to discharge a 
juror, made after he has been accepted and sworn, 
but before evidence has been given in a criminal 
case, is within the discretion of the trial judge, 
and the appellate court will not interfere, in the 
absence of evidence of abuse of such discretion. 
People v. Beckwith, N. Y. Ct. App., Oct. 26, 1886; 
8 N. E. Rep. 662. 





Obstructing Justice— Assault on Officer 
—Knowledge that Person Assaulted was an 
Officer.—It is not erroneous for the court, at the 
trial of certain defendants for assault upon 4 
police officer of a town, to instruct the jury that 
they might infer from the evidence that the officer 
was duly appointed, and in the lawful execution 
of his office, and that the defendants knew that he 
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was an officer, and acting as such, where the evi- 
dence shows that the latter was appointed a 
special police officer by the selectmen, among 
other things, for the surveillance of a certain 
house, known to be a place of common resort and 
frequented by the defendants, who had long lived 
in the town, knew the officer and were known by 
him, and that the defendants were watching for 
his appearance, and when he appeared accosted 
him, asking him if he had “‘business there,’ and 
then assaulted him, wresting away his “billy.” 
Commonwealth v. Sawyer, S.J. C. Mass., Oct. 22, 
1886; 8 N. E. Rep. 422. 


10 





Preliminary Examination — Police Court 
— Reading Testimony — Objections to Testi- 
mony.—In taking evidence upon a preliminary ex- 
amination in a police court, the testimony should 
be read over to the witnesses in defendant’s pres- 
ence, before being signed by them; but where this 
has not been done, and no objection has been 
made to the information thus taken until the ex- 
amination of the witnesses in court, the prisoner 
cannot be heard to complain of it. People v. 
Gleason, 8. C. Mich., Nov. 11, 1886; 30 N. W. Rep. 
210. 





11. Venue—Statement of — Continuance on 
Ground of Absence of Witnesses, When Erro- 
neously Refused—Conjidential Communications 
between Attorney and Client—Attorney Cannot 
State Kind of Money Client Paid as Retainer.— 
Where the indictment omits to aver in what State 
the crime is committed, but the State is properly 
named in the caption, the venue is sufficiently 
alleged under § 1813, R. S. Mo., 1879. Where de- 
fendant made application for a continuance, and 
has a subpeena issued and directed to the sheriff for 
a witness in his behalf, and in his affidavit stating 
that he had issued it as soon as he ascertained 
where such witness was to be found, and also re- 
lating the facts he expected to prove by him, 
which, if true, would tend to establish defenant’s 
innocence, and where the prosecuting attorney 
admits that the witness, if present, would testify 
to the facts alleged in the affidavit, the trial court 
errs in overruling the defendant’s motion for a 
continuance. Where defendant is charged with 
stealing $160 “‘of current silver coin of the United 
States,” it is error to permit defendant’s attorney 
to testify as tothe kind of monev defendant paid 
him as a retainer, viz.: “$45 in silver and $5 in 
gold,” this fact being confidential between the 
attorney and client. The reason of the rule pro- 
tects the client from a disclosure by his attorney, 
not only of what he has communicated to his 
attorney, orally or in writing, but of any informa- 
tion derived by the attorney from being employed 
as such, any information which he has derived 
from his client, ‘‘whether by words, signs or acts.” 
State v. Dawson, 8. C. Mo., Nov. 15, 1886. 


12. DEED—Descrivtion—General and Particular— 
Fixed Monuments.—All parts of a description in a 
conveyance should be made to stand and harmon- 
ize, if possible; but if all parts do not harmonize 
the general description must give way to a partic- 
ular one. A line described as running from a 
fixed monument, on the edge of a branch, up the 
same, by asingle course, to another fixed monu- 
ment on said branch, construed to followa straight 
line called for from monument to monument, 
and not to follow the windings of the branch, un- 
less the words “the several courses thereof,” or 
“the general course being,’? or some such lan- 





guage, be used. In such description, the words 
“up the branch,” by a single course, means run- 
ning in that direction on a straight line. Whar- 
- v. Brick, 8. C. N. J. Nov. 10, 1886; 6 Atl. Rep. 


13. Equity — Removing Cload of Title — Assess- 
ment for Township Drain.—Where a bill is filed 
to remove a cloud on the title alleged to have been 
created by the return of unpaid assessments on 
the land, made for the expense of clearing outa 
township drain, and only avers that it was never 
done ‘‘according to any legal form or rule,’ with- 
out showing just what was done by the drain com- 
missioner, to enable the court io determine the 
precise injury done and complained of, the bilj 
will be dismissed. Barker v. Vernon, S.C. Mich., 
Nov. 1, 1886; 30 N. W. Rep. 175. 


14. EsToPPEL— Appellate Courts — Re-Examina- 
tion of Points Formerly Decided—Appeal—Juris- 
dution—Leave to Answer Over.—The legal pro- 
positions which have been decided in a former ap- 
peal, whether correctly decided or not, are the law 
of the case, and will not be re-examined on a sub- 
sequent appeal ih that case. Itis not properly 
within the appellate jurisdiction of the supreme 
court, if it sustains a demurrer, to give leave to 
answer over. In case, therefore, this court makes 
no final disposition of the case, but remands it to 
the court below, it will be open for that court to 
determine, in the first instance, whether the de- 
fendant shall be permitted to answer or not. 
Powell v. Willamette etc. Co., 8. UC. Oreg., Oct. 20, 
1886; 12 Pac. Rep. 88. 


15. EvipENCE—Deposition— Witness — Refreshing 
Memory—Contemporaneous Paper—Trial — Sub- 
mission — Jury — Question of Fact.—It is not a 
valid objection to a deposition that the witness, in 
his testimony, refers to a contemporaneous paper, 
book, or memorandum made by himself, and not 
in evidence, ifthe reference be made as a means of 
refreshing his memory, oras enabling him to speak 
with accuracy,-on the subject-matter under in- 
vestigation. It is error tosubmit to the jury a 
question of fact which is conclusive in the case, 
upon mere conjecture, where there is no evidence 
from which the jury could have inferred the fact. 
First Nat. Bank of Du Bois City v. First Nat. 
Bank of Williamsport, 8. C. Penn., Oct. 4, 1886; 6 
Atl. Rep. 366. 





16. Action for Money Collected by Bank— 
Protest and Non-Payment of Drafts — Drafts 
must be Produced—Banks and Banking—Collec- 
tion of Drafts—Responsibility for Correspondent— 
Drafts Paid to Correspondent — Failure of Cor- 
respondent. — In an action against a bank for 
moneys received by it to plaintiff’s credit, where 
the defense is made that drafts drawn to defend- 
ant’s order by another bank for the money had 
been protested and were unpaid, held, that it was 
error to admit evidence of the protest, non-pay- 
ment, and return of the drafts without first pro- 
ducing the drafts, or accounting for their absence. 
In an action against a bank for moneys received to 
plaintiff’s credit, where it is shown that the de- 
fendant bank was employed to collect certain 
drafts, and itis shown that the money was paid to 
its correspondent, a bank in the town where the 
drawee lived, and the correspondent forwarded a 
draft for the money to the defendant, it devolves 
upon the defendant to show that, through no fault 
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or want of diligence on its part, the draft was not 
paid. Where a bank is employed to collect drafts 
drawn upon a party at a distance, it is responsible 
for the failure or dishonesty of its correspondent, 
a bank selected by itself, to whom the draft had 
been paid by the drawee. Simpson v. Waldby, 8 
C. Mieh. Nov. 4, 1886; 30 N. W. Rep. 199. 


17. Intoxicating Liquors— Application for 
License—Handwriting—Competency of Witness— 
Weight of Evidence—Lease Signed by Defendant— 
Comparison.—Upon the trial of a complaint charg- 
ing the defendant with the sale of intoxicating 
liquors upOn certain premises, applications by the 
defendant for leave to sell intoxicating liquor at 
the premises described in the complaint are com- 
petent, as tending to show that he kept and main 
tained the premises at the date of the applications, 
and atthe time of the complaint, ifthe jury are 
satisfied that there has been no change in the 
meantime. If a witness is familiar with the hand- 
writing of the defendant, and testifies that he 
thinks that certain signatures are those of the de- 
fendant, the fact that on cross-examination, he 
states that he cannot swear that they are 
those of the defendant, goes to the weight, and not 
to competency, of his ev idence. Where it is sought 
tobe proved that certain signatures are those of 
the defendant, it is competent to introduce, for 
the purposes of comparison, a lease, the signature 
to which the defendant admits was signed by him. 
Commonwealth v. Andrews, 8. Jud. C. Mass., Nov. 
4, 1886; 8 N. E. Rep. 643. 








e 

18. Railroad Accident — Defect in Road— 
Trial—Judge Commenting on Facts to Jury— 
United States Courts—Instruction of Court— 
Misleading Jury—Life and Annuity Tables in 
Actions For Personal Injury— Measure of Dam- 
ages.—In an action against a railroad corporation 
for personal injuries, there being evidence tending 
to show that the accident was caused by a worn- 
out rail, evidence as to the condition of the track, 
and that the rails had been in use a great many 
years, is admissible as tending to show that a 
worn-out rail was the cause of the accident, and 
that defendant had neglected to repair the defect. 
Inthe courts of the United States, as in those of 
England, the judge, in submitting a case to the 
jury, may, in his discretion, comment upon the 
evidence, call their attention to parts of it which 
he deems important, and express his opinion upon 
the facts; the statutes of the State forbidding 
judges to express any opinion upon the facts, not 
controlling the powers of the United States court. 
Where, in an action for personal injuries, it isa 
controverted question whether the injury is tem- 
porary or permanent, it is error to instruct the 
jury on the assumption that the injury will be 
permanent. In an action for personal injuries, 
while standard life and annuity tables, showing, 
at any age,the probable duration of life and 
present value of a life annuity, are competent evi- 
dence,.the rules derived therefrom are not the 
absolute guides of the judgment and conscience of 
the jury; and aninstruction directing the jury to 
ascertain the loss of income by the use of such 
rules, the charge nowhere suggesting that the jury 
are at liberty to ascertain such loss according to 
their own judgment, is erroneous. Vicksburg, 
ete. Co. v. Putnam, 8. C. U.S., Oct. 25, 1886; 78 
C. Rep. 1. 


19. FRAUDULENT CONVEYANCE—Action to Set 





Aside — Pleading — Requisites of Complaint — 
Injunction—Procedure — Dissolution—Injunction 
Denied--Receiver.—The holder of a second chattel 
mortgage, seeking to set aside a prior mortgage, 
must show that he has been defrauded by the taking 
of his security, relying on the fact that no prior 
lien existed upon the goods, and a further show- 
ing of the fraudulent character of such mortgage, 
and that he did not receive his mortgage as a sec- 
ond incumbrance, with actual knowledge of the 
first. Where an injunction has been granted ona 
complaint on information and belief, if it is fully 
denied in the answer, and the defendant is re- 
sponsible, the injunction must be dissolved. The 
fact that a portion of the debt secured by a chattel 
mortgage which a complainantseeks to set aside as 
fraudulent is for the individual debt of one of the 
firm giving the chattel mortgage, will not support 
an injunction, or the appointment of a receiver, 
the alleged fraud not being otherwise shown. 
Caulfield v. Curry, 8.C. Mich., Nov. 11, 1886; 30 
N. W. Rep. 191. 








No Participation in by Grantor— 
Whether Grantor Indebted or in Failing Circum- 
stances Immaterial—Valid Against Subsequent 
Purchaser With Knowledge of Former Convey- 
ance.—In an action of ejectment, where it is shown 
that the defendant has received his conveyance by 
general warranty deed, and who assumed the pay- 
ment of the grantor’s debts, with full knowledge at 
the time of the existence of other recorded deeds 
of the same property to the plaintiffs, though it 
appears that the purpose of which conveyances, 
on the part of the grantor, was to hinder and delay 
his existing creditors but not subsequent ones, 
yet, in the absence of evidence that the plaintiffs 
were parties or privies to any fraud in the exe- 
cution of the deeds to them, it is immaterial 
whether at the time of the execution of their 
deeds, the grantor was indebted or in failing cir- 
cumstances, and the plaintiffs are entitled to 
recover possession of the lands. Bonney v. Taylor. 
8. C. Mo., Nov. 15, 1886. 


21. INSURANCE—Life Insurance—Representations— 
Previous Occupation of Assured — Equivocal 
Question in Application—Instruction to Jury— 
Trial—Policy — Breach of Warranty — Directing 
Verdict—Preponderance of Proof.—In an action 
upon alife insurance policy it appeared that the 
assured, in his application, to the question whether 
he had been engaged in or connected with the 
manufacture or sale of any beer, wine, or intoxi- 
cating liquors, had answered, ‘‘No,’”’? and the 
uncontradicted evidence showed that he had kepta 
hotel, and sold wines and liquors in bottles to such 
of his guests as desired, but kept no bar, held, that 
it was error to leave it to the jury to say whether 
the sales of liquors made were sales at all within 
the meaning of the contract, and that a nonsuit 
should have been granted for breach of warranty 
by the assured. In an application for life insurance 
the applicant was required to answer the question: 
“Ts he now or has he been engaged in or connected 
with the manufacture or sale of any beer, wines, 
or other intoxicating liquors?’ In an action upon 
the policy the jury were impliedly authorized to 
find that the question was equivocal, because not 
capable of a.direct and positive answer. Held, 
that the instruction of the court was misleading; 
the question not being equivocal. Held, further, 
that it was error for the court to refuse to charge 
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that the question could have been truthfully an- 
swered in the affirmative, if the assured had been 
eonnected with the sale of liquor. In an action 
upon a life insurance policy, where it appeared 
that the assured, in his application for insurance, 
in response to questions by the company, had 
falsely represented his business and occupation, 
held, that it was error for the court to refuse to 
direct a verdict for the defendant. If the proof of 
a fact is so preponderating that a verdict against it 
would be set aside by the court as contrary to the 
evidence, itis the duty of the court to directa 
verdict, and not to leave the question for the jury, 
merely because there is a scintilla of evidence in 
support of a proposition. Dwight v. Germania, 
etc. Co., N. Y., Ct. App. Oct. 12,1886; 8 N. E. Rep. 
654. 


22. LANDLORD AND TENANT—Contract for Use of 
Store — Rent — Occupancy.— Where A, by an 
agreement in writing, sells to Ba stock of goods, 
and agrees to let him have the possession of the 
building in which they are situated until the store 
owned by him, in process of construction, is com- 
pleted and ready for business, for a certain rental, 
payable at a specified time, B is entitled, by virtue 
of the contract, tothe possession and use of the 
building, until the store is completed, for no more 
rent than the amount mentioned in the agreement, 
without reference to the time of occupancy. 
D’ Arcy v. Martyn, 8. C. Mich., Nov. 11, 1886; 30 N. 
W. Rep. 194. 


23. MARRIAGE—Divorce—Extreme Cruelty—Cruej 
and Abusive Freatment—False Charges of Infi- 
delity — Libel — Demurrer. — ““Extreme cruelty,” 
as the cause for divorce in the act of 1883, means 
*“‘personal violence,” intentionally inflicted, so 
serious as to endanger “‘life, limb or health,” orjto 
create reasonable apprehensions of such danger. 
Whatever treatment is proved, in each particular 
case, to seriousl¥ impair, or to seriously threaten 
to impair, either body or mind, endangers “life, 
limb or health,” and constitutes “cruel and abu- 
sive treatment” the sixth cause for divorce in that 
act. The false charge of infidelity is not legal 
cruelty, but in a given case may be proved to so 
operate. A libel for divorce, charging specific acts 
oi extreme cruelty, or cruel and abusive treatment, 
averred to seriously impair, or to seriously threaten 
to impair, “life, limb or health,” is sufficient on 
demurrer. The averment in a libel for divorce, 
that the conduct specifically charged impaired or 
seriously threatened to impatr, health, is sufficient 
on general demurrer, without particularly stating 
how the health was impaired. Holyoke v. Holyoke, 
8. C. Me., Oct. 14, 1886; 7 East. Rep. 546. 


24. MASTER AND SERVANT—ZJnjuries on Machine— 
Corporation not Obliged to Fence Machine—Ex- 
ceptions—Instructions—Contributory Negligence 
—Trial—Charge upon Facts—Peculiarly Danger- 
ous Machine—The Risks of His Employment.— 
A manufacturing corporationis not bound to fence 
in a machine used in their business, where the 
machine is not of a pecnliarly dangerous charac- 
ter, and is not liable for personal injuries caused 
by the machine to an employee who was obliged 
to pass. the machine in going to his work, and to 
whom suitable instructions had been given, having 
reference to his age and capacity, so as to enable 
him to understand the dangers of the employment 

- in which he was engaged. Neither is the corpora- 





tion liable for injuries because the machine might 
have been placed in a different or less dangerous 
position. Evidence that a gate might have been 
placed in front of the machine at slight expense is 
immaterial. Exceptions to the judge’s charge will 
not be sustained, unless it is made to appear that 
there is some substantial error in the charge which 
misled the jury; and where there was evidence 
that the plaintiff was playing about the machine 
on which he was injured, a statement in the charge 
that, if the jury found that to be the fact, the 
plaintiff was guilty of contributory negligence, 
which wouid prevent him from recovering, is not 
open to objection. It is not charged upon the 
facts for a judge to state in his charge that a ma- 
chine, on which the plaintiff was injured, was not a 
peculiarly dangerous one, the fact being self-ap- 
parent. An employee of a manufacturing corpo- 
ration, who has been properly instructed as to the 
use of a machine upon which he is set to work, is 
supposed to undertake the risk of his employment, 
and cannot recover for injuries resulting from use 
of the machine, and the company is not obliged 
either to fence the machine, or place it in a less 
dangerous part of the room. Where exceptions 
are taken to a judge’s charge, but the exceptions 
are not defined, and the errors claimed to exist are 
not pointed out to the judge, that he may have an 
opportunity to correct any inaccuracies in his ex- 
pression, they cannot be sustained. Rock v. In- 
dian Orchard Millis, S. J. C. Mass., Oct. 22, 1886; 
8N. E. Rep. 401. 





25. ~ Liability of Master for Negligence of Fel- 
low-Servant — Negligent Habits — Pleading. — 
Where a servant has knowledge of the negligent 
habits of a fellow-servant, and enters the employ- 
ment of the common master with such knowledge, 
or continues therein after he has acquired such 
knowledge, he cannot recover against the common 
master for injuries resulting from the negligence 
of such fellow-servant; and if the complaint in 
such an action fails to negative the existence of 
knowledge, it will be bad on demurrer, though it 
alleges the common master had knowledge or 
notice of such negligent habits. Lake Shore, etc. 
Co. v. Stupak, 8. C. Ind., Oct. 12, 1886; 8 N. E. 
Rep. 630. ; 


26. MORTGAGE—Assignment of Notes to Different 
Parties—Priority of Lien.—Where several mort- 
gage notes are executed tothe same person, the 
assignment of them to different persons operates 
as an assignment, pro tanto, of the mortgage, and 
the holders have priority of lien in the order in 
which their different notes become due, the notes 
standing as so many successive mortgages. Al- 
though the lien of the assignor, where he retains 
the note first falling due, is postponed to that of 
the assignees holding under indorsements made at 
the same time, this does not change the rule as 
among themselves, nor entitle them to share pro 
rata in the mortgage fund. Parkhurst v. Water- 
town, etc. Co., S.C. Ind., Oct. 14, 1886; 8 N. E. 
Rep. 635. 


27. NEGLIGENCE—Action Against Property Owner 
for Damages for Causing Death of Three-Year 
Old Child— Duty of Property-Owner. — The 
owner of property is under no obligation to keep 
it in a condition which will insure the safety of 
persons who go upon it without his license, or 
invitation. 66 Mo. 325; 71 Mo. 596, distinguishing 
Nagle v. Mo. Pac. R. R., 75 Mo. 653. In an 
action against a distilling company to recover 
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damages for the death of a three-year old child 
caused by hot water, or from defendant’s pipes, a 
cause of action is not stated unless the petition 
avers either that the place where the child lost its 
life was attractive to children, or that children in 
the neighborhood were in the habit of resorting 
there to play or to witness the eScape of the water 
and steam from the pipe, thus tending to 
show that defendant was not properly exercis- 
ing dominion over his property. Schmidt v. Kan- 
sas City Distilling Co., 8. C, Mo. Nov. 15, 1886. 


28. NuIsSANCE—Permanent — But One Action Can 


be Maintained — Damages—Right of Action— 
Against Whom.—In an action for damages to real 
property, caused by the overflow of water back- 
ing up from a dam, where the injury ls permanent 
in its nature, but one action can be maintained, 
and the amount recovered is for all damages, past 
and prospective. The right of action in such case 
accrues wholly against the party doing the injury, 
and a subsequent purchaser of the land will not be 
liable. Bizer v. Ottumwa, etc. Co., S.C. Iowa, 
Oct. 29, 1886; 30 N. W. Rep. 172. 


29. PARTNERSHIP—EFvidence of—Finding of Jury— 
Dissolution — Notice — Incorporation — Witness— 
Incompetency by Reason of Interest—Co-partners 
—Trial—Introduction of Evidence—Order—Debt 
Against Part nership—Removal of Causes— United 
States Court —Wuiver of Right — Change of 
Venue— When Right Must be Claimed.—Where a 
firm styled “A,” at Wausau, sold a half interest in 
their quarry and business to a firm styled “ B,” at 
Chicago, and it is alleged B became a partner in 
A’s business under the style of “ A,’”? which alle- 
gation is denied by B, whoclaims each firm’s busi- 
ness was distinct, in an action by plaintiff, a bank 
at Wausau, on a promissory note executed, after 
the purchase above mentioned, in the firm name of 
“A,” the positive testimony of a member of A 
that the two firms were partners In A’s business; 
that A sold B a half interest in their quarry; that 
the two members of B visited the quarry at three 
different times, and one for two weeks acted as 
boss of the works, helped in quarrying, employed 
and discharged laborers, and paid them by order 
on the firm of A, and sent laborers up from Chi- 
cago, and that the pay-rolls were sent to B, in 
Chicago, and said member of B was with plaintiff 
in Wausau, and all checks on plaintiff were drawn 
in the firm name; and the testimony of plaintiff 
that he met one member of B in Wausau, and 
afterwards a member of A introduced the other 
member of B to plaintiff as ‘‘ our Chicago part- 
ner,” before the note was signed, and plaintiff 
made a large loan to A the year after, is evidence 
which will warrant the jury in finding a partner- 
ship between A and B if it is believed by them. The 
organization of a partnership into a corporation is 
not evidence or notice to third parties, per se, that 
the partnership is dissolved, unless it be impossi- 
ble for any purposes connected with the business 
that the partnership can be continued and co-exist 
with the corporation. In the trial of the fact of 
the existence of a partnership, an exception to the 
admission of the testimony of one of the partners 
is not well taken; such evidence being admissible, 
and his interest going only to his credibility. In 
an action for a debt against a partnership, an ex- 
ception to admitting proof of the indebtedness 
before proving the partnership is not wel: taken, it 
being an objection to the order of proof, which is 
in the discretion of the court. Where, in an action 
before a State circuit court, the defendant petitions 


31. 


32. 





for a removal to the United States circuit court, 
and the petition is denied, and he afterwards 
applies for and obtains a change of venue to an- 
other State circuit court on the ground of preju- 
dice of the judge,the latter application amounts 
to a waiver of his application to remove the case 
to the federal court. Where a defendant’s petition 
for removal of a cause pending in a State court to 
a federal courtis denied, and defendant afterwards 
obtains a change of venue to the court of another 
county, and there renews his application, such 
application is too late, for the reason that the cause 
could have been tried in the circuit court of the 
county where the action Was commenced at the 
term in which the first application for removal was 
made. First Nat. Bank of Wausau v. Conway, 
S. C. Wis., Nov. 3, 1886; 30 N. W. Rep. 215. 


30. RAILROAD COMPANIES—Appropriation of Land 


—Damages Fixed at Time of Construction—Sub- 
sequent Vendee— Subsequent Change in Consiruc- 
tion.—The measure of damages for lands taken in 
eminent domain proceedings is the cash market 
value of the land, and for lands damaged is the 
difference between the value of the lands before 
and after the construction of the improvement. 
Such damages become fixed at the time of the 
construction of the road, and belongs to the owner 
of the property at that time, and are not recovera- 
ble by his subsequent vendee. When, subsequent 
to the construction and to the sale of the property 
affected, the character of the construction is 
changed, and fresh damage is caused, such 
damages injure the person then owning the 
property, and are recoverable by him’ in an emi- 
nent domain proceeding. But semble the rule is 
otherwise as to the nature of the remedy when the 
first damage is caused, not by a change in the con- 
struction, but by a negligent maintenance of the 
original construction. Wabash, etc. v. McDougal, 
8. C. Ill., Oct. 6, 1886; 8 N. E. Rep. 678. 





Appropriation of Lgnd —Damages—Ex- 
cessive Verdict—Value of Land.—In an action 
against a railway company for taking the plaintiff ’s 
land, and constructing its road thereon, when it is 
found that defendant was not a tresspasser, the 
damage to the plaintiff is the value of the land 
taken, and a verdict for more than such yalue as 
shown by the evidence is excessive. Aitterman v. 
Chicago, etc. Co., S. C. Iowa, Oct. 7, 1886; 30 N. 
W. Rep. 172. 





Eminent Domian—Damages—Tenant for 
Years—Measure of Damages—Difference of Value. 
—A tenant for yeers is the owner of an estate in 
the land, and is entitled to compensation for an 
injury done by a railroad or turnpike company in 
the construction of the road. The advantage 
which the owner of any other estate in the land 
may derive from the road cannot be deducted 
from the claim of the tenant for years. In con- 
demnation proceedings, whether the assessment of 
damages be to the tenant in fee, for life, or for 
years, the rule asto the measure of damages is 
precisely the same. What was the value of the 
property, 7. e., the tenant’s interest therein, un- 
affected by the injury? What was its value as 
affected by theinjury? The difference is the true 
measure of compensation. Philadelphia, etc. Co. 
v. Getz, S.C. Penn., Oct. 1886; 6 Atl. Rep. 356. 


88. REMOVAL OF CAUSE—C0-conspirators — Sever- 


as Ground of Removal—Collusive Conveyance to 
Give Jurisdiction—Supp. Rev. St. U. S. 175— 
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Courts—Appeal to United States Supreme Court 
—Stipulation as to Decision of Issue of Another 
Case—Question Reviewable on Appeal.—In a suit 
to quiet title against several defendants, some of 
whom are citizens of the same State’ with com- 
plainants, charging defendants to be co-conspira- 
tors in a scheme to raise a cloud on complainant’s 
title and to defraud them out of their property, 
one of the defendants cannot segregate himself 
from the others, and thus entitle himself toa re- 
moval of the case to the United States court, by 
denying any joint interest or liability, and setting 
up in his petition for removal a case inconsistent 
with the allegations of the bill. Where a firm of 
attorneys who had received a deed to certain valu- 
able property from parties desiring to contest the 
title of other claimants thereto, in turn conveyed 
the same to the father-in-law of one of the mem- 
bers of the firm, a poor farmer living in another 
State, who knew nothing about the property, and 
who afterwards, as defendant in a suit to quiet 
title to it, had the cause removed to the United 
States court, on the ground of his citizenship, in 
such other State, and it appeared, upon all the 
evidence, that the conveyance was made to him 
collusively, for the mere purpose of giving the 
United States circuit court jurisdiction, held, that 
that court should refuse to entertain jurisdiction 
under the act of 1875 (Supp. Rev. St. U. 8. 175), 
authorizing the dismissal or removal of cases not 
really and substantially involving a dispute or con- 
troversy properly within the jurisdiction of said 
court. A stipulation that the decisions of an issue 
in a case pending at law shall be taken and entered 
of record as the decision of the same issue ina 
suit in equity in the United States circuit court 
involving the same question, makes the decision in 
the law case equivalent to the decree of the United 
States circuit court, and nothing more; and the 
evidence taken on the trial of the issue being in- 
corporated in the record on appeal to the United 
States supreme court, the question can be reviewed 
there. Little v. Giles, 8S. C. U. 8., Nov. 1, 1886; 7 
S. C. Rep. 32. 


34. SET-OFF AND COUNTER-CLAIM — Judgment — 
Opening of—Terms—Duty of Defendant—Proof— 
Time—Day—Fractional Part of. — A judgment 
against A was opened to enable him to prove that 
he had a set-off to plaintiff’s claim, of the following 
character; that he had, on the day that plaintiff 
made an assignment for the benefit of his credit- 
ors, become the bona fide holder of a 
certificate of deposit issued by plaintiff which 
amounted to more than plaintiff’s judgment. 
Held, that he was bound to prove that he 
became the owner of the certificate of deposit 
before the time of the assignment, and that he had 
given a valuable consideration therefor. In this 
case, A having obtained the certificate of deposit 
upon the same day that plaintiff made an assign- 
ment for the benefit of his creditors, held, that it 
was competent for A to prove that he had become 
the owner of the certificate earlier in the day than 
the execution of the assignment. Collins v. Mc- 
Kee, 8. C. Penn., Oct. 25, 1886; 6 Atl. Rep. 396. 


35. TROVER AND CONVERSION—Pleading—Proof.— 
A plaintiff can only recover secundum allegata et 
probata; and, under a complaint for the wrongful 
seizure and conversion of property, there can be 
no recovery for a misapplication of the proceeds of 
the sale of such property,where it appears that the 
possession of the property was obtained, and the 





sale made, by the defendant with plaintiff’s con- 


sent. Bixel v. Bixel, 8. C. Ind., Oct. 5, 1886: 8 N. 
E. Rep. 614. 


36. Usury— Usury as a Defense—Pleading—Evasion 
of Local Laws--Foreign Statute— What Consti- 
tutes—Mortgage—Foreclosure—Costs and Fees— 
Stipulation for Attorney’s Fee—Void as Uncon- 
scionable.—An allegation that the note was made 
payable in S F, in another State, for the purpose 
# fraudulently evading the local usury laws, is 
bad, as not alleging any agreement between the 
parties to make it payable where it was made 
payable for any fraudulent purpose. To sustain 
an allegation of usury under the laws of a foreign 
State, the foreign statute must be pleaded as a fact, 
and such facts must be alleged as bring the case 
within the law. Four things are essential to a 
usurious contract: (1) A loan, express or im- 
pled; (2) an understanding between the parties 
that the money lent shall be or may be returned; 
(3) that for such loan a greater rate of interest 
than is allowed by law shall be paid, or agreed to be 
paid; and (4) acorrupt intent to take more than 
the legal rate for the use of the sum loaned. The 
court will not enforce an unconscionable allowance 
for attorney’s fees ina mortgage, and, being un- 
authorized to make a new contract for the parties, 
will make no allowance therefor. Balfour v. Davis, 
S. C. Oreg., Oct. 28, 1886; 12 Pac. Rep. 89. 


37. VENDOR AND VENDEE—Actual Notice—Mort- 
gage — Bond for Deed — Equitable Effect of.— 
Where an obligor of a bond fora deed of land, 
conditioned upon the payment of a promissory 
note executed to him by the purchaser, mortgages 
the land (with other land) for an amount greatly 
exceeding its value, and the note having been dis- 
honored, he, subsequently to the execution of the 
mortgage, but prior to its being recorded, assigns 
said promissory note for value to another, he 
takes the note, and the rights incident thereto, sub- 
ject to the mortgage, and the fact of the note 
being past due puts him on notice. The effect of a 
bond for a deed of land is to transfer the title in 
equity to the land to the purchaser, and the obligor 
holds the title merely as a security for the pay- 
ment of the purchase money, and the assignee of a 
promissory note given by the purchaser is entitled 
to the benfit of the security. He can hold, then, 
against an assignment by the obligor of the land: 
for the benefit of his creditors, made subsequent 
to the transfer of the note to him, and against a 
judgment not docketed prior thereto. Buckhart 
v. Howard, S.C. Oreg., Oct. 26, 1886; 12 Pac. Rep. 
79. 


38. Ways—Road—Award of Damages—Return— 
Amendment—Caveat—fReview.—A return of the 
laying out ofa public road by surveyors of the 
highways was amended by striking out an award 
of damages, for lands taken, to “the heirs of A, 
B,” and inserting in the lieu thereof a specific 
award to each individual owner. Held, that such 
owners had aright to caveat and procure a re- 
view ofthe necessity and utility of the road by 
chosen freeholders, after the original return was 
received by the county clerk, by taking the steps 
required by thestatute within the time prescribed, 
and that such right was not revived or renewed by 
such an amendmenttothereturn. State v. Craig, 
8. C. N. J., Nov. 5, 1886; 6 Atl. Rep. 430. 


39. WiILLs—Gift of “Share” in Estate, with Alter- 
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natwe Gift.— Where a will devises and be- 
queaths an estate, real and personal, as a whole, 
in specified shares to certain persons named, and 
makes another disposition in case of their decease, 
before distribution, and appoints an executor to 
carry the will into effect, the title vests in the 
executor under the will, and the persons named 
have no vested interest before distribution. 
Banta v. Boyd, 8. C. Ill., Oct. 6, 1886; 8 N. E. Rep. 
671. 
° 

40. WITNESS — Accomplice — Corroboration — 
Criminal Law—Trial—Instructions— Evidence of 
Accomplice—Credibility.---In a trial under an in- 
dictment, the evidence of an accomplice may be 
corroborated, as to any material fact, even though 
that fact does not rily cc t the prisoner 
with the offense. Where the court, in charging 
the jury, instructed them that they have the right 
to return a verdict of guilty upon the naked testi- 
mony of an accomplice, if they find such. evidence 
sufficient to remove every reasonable doubt of the 
accused’s guilt, such instruction is to be taken, in 
connection with a caution previously given, that 
an accomplice’s evidence is to be received with 
great caution, and that it is generally unsafe to 
convict upon his uncorroborated testimony, and 
the verdict will not be reversed, on appeal, on the 
ground that the court, in effect, directed the jury 
to give the same credence to an accomplice’s evi- 
dence as to that of any other person. State v. 
Maney, S. C. Conn. Sept. 11, 1886; 6 Atl. Rep. 401. 











QUERIES AND ANSWERS.* 


| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 


QUERIES. 


Query 33. A private corporation advertises for bids 
on an important work, in the usual form, ‘‘reserving 
the right to reject any and all bids,’ but opens the 
bids privately, no bidders being present, refuses to 
announce the respective bids, and awards the contract 
to a bidder who agrees with the company not to make 
public the contract price. Under such circumstances, 
has the lowest bidder any remedy at law by which he 
can recover his expenses and expected profits, or is 
the case one of damnum absque injuria 2 

INQUIRER. 








RECENT PUBLICATIONS. 


THE LAW AND PRACTICE IN PROCEEDINGS SUPPLE- 
MENTARY ©O EXECUTION under the New York 
Code, and adapted to ail the other States having 
similar practice, including Decisions to July, 1886. 
With Forms. Third Edition, Revised and En- 
larged. By Daniel 8S. Riddle, and E. Fitch Bul- 
lard. New York: L. K. Strouse & Co., Publishers, 
95 Nassau street, 1886. 

This isa local work which we may fairly infer from 
the fact that it is in its third edition, has received the 
approval of the profession in the State of New York. 





It is well arranged, divided conveniently into chapters, 
sections and sub-sections, has evidently been prepared 
with much care and labor, and furnished with a pro- 
fusion of forms, which occupy but little less than one 
hundred pages of the volume. We have no doubt that 
it will be very favorably received by the profession in 
the State of New York and prove very useful in prac- 
tice in that State. We must be permitted to doubt, 
however, whether it can carry out the promise embod- 
ied in its title-page, “‘adapted to all other States 
having similar practice.”” We hardly think it possible 
to frame a work of this character, and bring it within 
reasonable dimensions, which shall be sufficiently ex- 
haustive of the law and procedure of the principal 
State, and yet afford anything valuable or reliable to 
practitioners in other States, the codes of which vary 
in many minute but material particulars from that of 
the principal State. We think such works, however 
useful in their appropriate region, will prove unsatis- 
factory and misleading to the outsider. 








JETSAM AND FLOTSAM. 





AN Indiana justice of the peace, who had twenty- 
seven of his twenty-eight decisions reversed by the 
higher court, has resigned in disgust and opened a 
meat market. He says that the professional courtesy 
which used to be a distinguished feature of the bench 


’ and bar has entirely petered out, and that a justice of 


the peace to-day is of no account. 


AN amusing incident, illustrating the free and easy 
manner of conducting proceedings in the courts of 
California, years ago, occurred during the trial ofa 
casein Sacramento, before Judge Clark, (who weighed 
364 Ibs.), while pleading on the partof a young 
lawyer was going on, who was so tediously dull as to 
be uninteresting, one of the jurors fell asleep, where- 
upon the clerk wrote on a slip “one of the jurors is 
asleep,” and passed it up to the judge, who wrote in 
reply, “let him sleep, I would do the same thing, ifI 
were in his place.” 


AN ALMAMAC AS A WITNESS.—John Philpot Curran, 
when a young attorney, defended a poor devil who was 
ebarged with robbing a nobleman. On trial the vie- 
tim positively identified the thief, saying, though the 
robbery occurred at night, the moon was bright 
enough to allow him to see the face of his assailant. 
The driver and footman both gave similar testimony. 
Curran addressed the court andthe jury. He pleaded 
that his client was not guilty—had been at home, 
fifteen miles away from the scene of the robbery at 
the time of its veccurrence. He could not prove an 
alibi, fora wife could not testify for her husband, and 
his chiid was not old enough to know the import of an 
oath; but he could introduce the only witness the 
prosecution bad depended on for identification—the 
moon. ‘ The driver and footman testified as they did 
because their master didso.’? There Curran called for 
the almanacs. Several of the red-bound pamphlets 
were broughtin. The judge took one. Turning to the 
date of the robbery, which occurred at eleven o’clock, 
it was discovered that no moon arose that night, and 
the prisoner was acqnitted. He talked to Curran 
about it afterwards and the attorney said: ** You gave 
me £20 todefend you. Well, I only got about £2 of 
that. It cost £18 to get those almanacs printed! ” 
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